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14 many millions of property daily cir- 
4 culating in bills of exchange and promiſ- 
ſory notes, wherein every man in any way of 
buſineſs or calling muſt almoſt inevitably be 
concerned ; as hereon the wn" and Exerciſe 
of trade and commerce, at home and 
abroad, is continually depending; and the nu- 
merous ſuits commenced and -proſecuted in the 
courts of law even within thoſe laſt twenty 
years, for determining the properties, nature, 
and effects, of paper credit, are indiſputably 
loud calls for a work of this kind: and. as a 
deficiency in the knowledge of this branch of 
N 6 jo has proved not only injurious, 
but fatal to many: the utmoſt care is here ta- 
ken to. elucidate the law relative hereto; and 
render the ſame clear and comprehenſive. 


Ax with a due ſenſe of the important ſub- 
jets contained in thoſe ſheets, great care has 
been taken in thoroughly digeſting, and pro- 
perly authenticating oh ſame, with references 
to the beſt and moſt recent authorities; the 
like precaution being here taken which the 
author took in compiling his work, 2 | 

ET. ; « The 
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« The Law's Diſpoſal,” particularly the fifth 
edition thereof, wherein he endeavoured te- lay 
down the law with more clearneſs and perſpi- 
cuity than in his former editions, and to render 
the ſame perfectly comprehenſible to perſons 
who might have but little or no previous know- 
ledge of law books; and ſimilar to his pro- 
ceeding therewith, and ſhewing in a plain, 
clear, and familar manner, who would be en- 
titled to an inteſtate's eſtate and effects, by the 
laws of England, and ſome prevalent cuſtoms; 
and the fore and ſafe methods to be purſued by 
teſtators in forming and executors performing 
their wills; with a variety of forms for enabling 
every man accurately to make and alter his own 
will; and plain directions for executors prov- 
ing and executing the ſame with the utmoſt 
ſafety: to their own eſtates, and for both their 
and adminiſtrators: proceeding to obtain probate 
of a will or. adminiſtration from the prerogative 
court, when refiding at any or the molt diſtant 
part of the nation. Wl Gt 701915090) 


Hr he has proceeded on. the law relative 
to bills of exchange and promiſſory notes, trac- 
ing it from its origin, and progreffively explain- 
ing the ſame, with a view to furniſh the reader 
with a perfect knowledge thereof, and the cuſ- 
tom of merchants in every particular concerning 
thoſe bills and notes; and thereby to enable 
perſons concerned either in drawing, accepting, 
indorfing, negociating, or taking the ſame in 
payment, to act with propriety and fafety, both 
with reſpect to their perſons and property. , 
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8 CHAP. I. 
$.1- Brief dite. F Bill. of Exchange and Promiſſory 


es. 
$ 2. 3 * to be written 
| or printed. 
§ 3. Particulars of the Explanation and Hamas of the 
Statute 23 Geo. III. c. 49. 


$I. ILLS of Exchange are of great antiquity, 
B and are eſtabliſhed by the cuſtom of — 


chants, which is part of he law of this realm,“ 
_ whereof more particular mention will be made in 
the latter part of the firſt ſection of our ſixth chap. | 
ter.— Till very lately thoſe bills were written or 
printed on unſtamped paper, but now are required, 
under a certain penalty, to be on ſuch ſtamps as the 
legiſlature hath appointed, concerning which we 
ſhall treat in our two following ſections. The form 
of the bill is like that of an open l of requeſt, 


« Law's Diſpoſal, 130. 
| bY 
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written on a piece of paper commonly long and 
narrow, from one man to another, deſiring him to 
y a ſum of money named therein to a third per- 
on on his account; by which means a man at the 
moſt diſtant part of the world may have money re- 
mitted to him from any trading country. This me- 
thod is of great antiquity, the invention whereof be- 
ing when the Jews were baniſhed out of Guienne in 
1287, and out of England in 1290; when the 
more eaſily tg draw their effects out of France and 
England into thoſe countries in which they had 
chofen to reſide, they,purſued this method, which 
ſoon after became of general uſe. In com- 
; mon _ ſpeech ſuch a bill is frequently called a 
4 draught, but a bill of — is the more legal as 
well as mercantile expreſſion. The perſon who 
13 writes it, is called in law the drazzyr, and he to 
| whom it is written the drazee ;. and the third per- 
k fon, or negotiator, to whom it is payable (whether 
_ ſpecially named or the bearer generally) is called 
4 the payee. | | | | 


Tross bills are either foreign or inland ; foreign, 
when drawn by a merchant reſiding abroad upon 
his correſpondent in England, or vice verſa; and 
inland, when both the drawer and:drawee reſide with- 
in the kingdom. Formerly foreign bills of exchange 
were more regarded in the eye of the law than in- 
land ones; but now, by ſtatutes 9 & 10 W. III. 
c. 17. and 3 & 4 Ann. c,9. inland bills of ex- 
change are put upon the ſame footing as foreign 
ones, what was the law and cuſtom of merchants 
with regard to the one, and taken notice 2 merely 
as ſuch, being by thoſe ſtatutes expreſaly enacted 
with regard to the other. | 


\* ProMISSORY notes, or notes of hand, are a plain 
and direct engagement in writing, to pay a _ 
„Ain „ . o 


Car, I. $1. $212 3 . 


of money ſpecified at a time therein limited to a 
perſon therein named, or to his order, or to the 

earer at large; concerning which particular men- 
tion will be made in our two next enſuing chapters. 
Thoſe notes, as well as bills of exchange, are, as 
before, hinted, to be on paper, vellum, or parch- 
ment, ſtamped with ſuch ſtamps as the legiſlature 
hath lately required, and of which we are now © 
about to treat. {Us rin den | 


$I BY ſtatute 23 Geo. III. c. 49. whereby 
the ſtatute 22 Geo. III. c. 33. is repealed, it is en- 
acted, that from and after the firſt day of Auguſt, 
1783, for every piece of vellum or parchment, or 
ſheet or piece of paper, upon which any foreign or 
inland bill of exchange, promiſſory note, or other 
note, draft, or order, ſhall be ingroſſed, written, or 
printed, where the ſum — or made 
payable thereby, ſhall not amount to the ſum of 
50l. there ſhall. be charged a ſtamp duty of 6d. 
and if ſuch ſum amount to 50l. or upwards, 18. 


Bor. this act does not extend to charge any draſt 
or order for the payment of money on demand, 
upon any banker or any perſon or perſons acting as 
a banker within ten miles of the place of abode 
of the perſon or perſons drawing ſuch draft or 

order; or to charge any receipt for any money 
paid into the bank of England, or the houſe of any 
banker; or any receipt or other diſcharge, given 
for an money received on any dividend,. payable 
from the publick or government funds eſtabliſhed 
by parliament, or any receipt given on the back ot 
any bill of exchange, promiſſory, or other note 
ſtamped in purſuance of this act; or upon any 
bank note, or bank poſt bill; or to any letter 
acknowledging the ſaſe arrival of any bills, notes, 
ar remittances, or any receipt indorſed on or con- 
5 „„ raiged 
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tained in the body of any deed, &c. already directed 
to be ſtamped by any law now in being. . 


Non does it extend to charge any bill of ex- 


change, promiſſory, or other note, draft, or order, 
payable upon demand, iſſued in Scotland, where 
the ſum expreſſed therein ſhall not exceed 20s. 
Nor, to charge any bill of exchange, promiſſory, 
or other note, draft, or order, payable upon de- 
mand, where the ſum expreſſed — all not 
amount to the ſum of 101. with any higher ſtamp 
duty than 3d. Nor doth any thing herein con- 
tained extend to 4 any receipt given upon the 
back of any foreign bill of exchange. * 


Ax hereby it is enacted, that, no foreign bill of 
exchange, promiſfory note, or. other note, draft, 
or order, ſhall be charged with any higher ſtamp 
duty than 6 d. but that every duplicate and tri- 


| * of ſuch foreign bill of exchange, &c. ſhall 


de chargeable with the like ſtamp duty of 6d. 
That all promiſſory and other notes, and bills, iſ- 


' ſued by the governor and company of the bank of 


England, ſhall be exempted, in conſideration - of 
their paying 12,000 l. per aunum into the receipt of 
his Majeſty's Exchequer, by half yearly payments. 
That the duties payable by this act on any bill of 
exchange, promiſſory note, or other note, ſhall be 


paid by the perſon or perſons giving the ſame, 
ul. BY ſtatute 24 Geo. III. c. J. (made to 


explain and amend the ſtatute of 23 Geo. III. c. 49.) 
it is enacted, that after the 25th day of March, 1784, 
all and every perſon or perſons, who ſhall write or 
ſign, or cauſe to be written or ſigned, any bill of 
exchange, promiſſory, or other note, liable to any 
ſtamp duty charged by the former act, upon any 
piece of vellum, parchment, or paper, wit As | 
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ſame being firſt duly ſtamped, as in and by that act 
directed, ſhall for every ſuch bill of exchange; &c. 
ſo written or 2 forfeit and pay the ſum of 51. 
to be:recavered and applied as in and by that act is 
directed, or in manner directed by this act. | 


Axp it is hereby enacted, as that it — — re- 
vent invaſions, that all drafts or orders on — 
for the payment of money on demand, which were 
exempted from duty by the former act, ſhall be 
drawn payable to the bearer, otherwiſe be liable to 
the ſame ſtamp duties impoſed by the former act 
upon foreign or inland bills of exchange, promiſſory 
or other notes, drafts, or orders: but, as it was 
intended by the former act not to ſubject any note, 
draft, or order, to ſtamp duty, which ſhould be 
given for any ſum not amounting to 40s. by this 
act it is enacted, that no ſtamp duty ſhall be re- 
quired for or on account of any ſuch draft, &c. 
legally given, wherein the ſum expreſſed therein 
does not amount to 408. - 2 


AND that no bill of exchange, 1 or 
other note. required to be ſtamped by the former 
act, ſhall be permitted to be ſtamped at any time 
_ after the ſame ſhall have been written or ſigned, 
_ unleſs upon payment of the ſum of 10l. and that 
offences againſt this or the former act, which ſub- 
ject the offender to the penalty of 51. for writing or 
ſigning, or cauſing to be written or ſigned, any bill 
of exchange, promiſſory or other note, without the 
ſame be firſt duly ſtamped, may be determined by 
any neighbouring juſtice of the peace, who, by this 
act is authorized and required, upon any informa- 
tion exhibited, or complaint made, in that behalf 
to ſunitgzon the party accuſed, and the witneſſes on 
either fide, and to examine into the matter of fact; 
and upon due proof made thereof, cither by the vo- 

Fx: "WY luntary 


him within a year after the offence committed. 
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luntary confeſſion of the party, or the oath of one 
or more credible witneſs or witneſſes, to give judg- 


ment or ſentence for the penalty or forfeiture, and 


to on _ iſſue out his warrant under his hand 
and ſeal, for levying the penalty on the goods of the 
offender; and 4 rs Pale — be made thereof, if 
not redeemed within ſix days; and where goods are 
not to be found ſufficient to anſwer the penalty, to 
commit ſuch offender to priſon, there to remain for 
the ſpace of three months, unleſs ſuch pecuniary 
penalty ſhall be ſooner paid and ſatisfied. + 


Bor perſons aggrieved may, on giving ſecurity to 
the amount - of the value of ſuch penalty, together 


with ſuch coſts as ſhall be awarded in caſe ſuch 


judgment be affirmed, appeal to the next general 
quarter ſeſſions, which ſhall happen after fourteen 
days next after ſuch conviction ſhall have. been 
made. And no' perſon ſhall be liable to be con- 
victed for any offence. againſt this or the former 
act, unleſs complaint or infregacion be made againſt 
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for leſs than 20. and 5l. - 
8 2. Bills and Notes not negotiable if payable out it of fare 
ticular and uncertain F unds, . or 2 contingent \ and 
uncertain Events. | ; 
& 3. Negotiable Notes and Bills. - 2 
94. The Nature and Efefts of Bills of 4 . ne- 
IS gotiable Notes, 1. 4s Securities, and d Herent fron 
Bank Notes. 2. As Choſes in Aion, in whith Ex- 
ecutors and Adminiſtrators are inte: ed. 3. 4 
being aſſignable by Indorſement. 4. fs to Bills ac- 
cepted. 5. Proteſt on Acceptance refuſed, and giving 
Notice. 6. Protefl on Non-payment, and giving No- 
tice ther 7. Perſons liable to Payment. 8. 4s 
to the Similitude between Bilts of Exchange and Pro- 
miſſory , Notes. g. The Nature and Effect F Bills 
and Notes as being ſimple contract Debrs. 


BILL of exchange and promiſſory notes, having 
been briefly deſcribed in our preceding chapter, 
and the ſtamps whereon the ſame are required to be 
vritten or printed pointed out; we ſhall in our firſt 
and ſecond ſection of this, treat of the reſtraint on 
negotiating ſuch as arc drawn for leſs than 20s. and 
51. and thoſe which are not negotiable, as being 
payable out of particular and uncextain funds, of 
upon . contingent and uncertain events. In our 
third ſection hereof-treat on negotiable bills and 
notes; and in our fourth, on the nature and effects 
thereof, under the ſeveral propoſitions. above laid 
down; from which, with what has been , briefly 
touched upon towards the beginning of our preced- 
ing chapter, the reader will, be enabled to form a 


n of the different ſubjects contained in the 
5 1 01 N B 4 following 


credit; and many of ſuch bills and drafts being 
C 


3 "Cur. II. Fr. 


following ſheets, and to make a ſpeedy diſcovery 
of. divers material points which he might be in 
purſuit of. | FEES. | | 


$1. BY ſtatute 15 Geo. III. c. 51. after reciting 
that various notes, bills of exchange, and drafts for 
very ſmall ſums of money, had for ſome time paſt 
been circulated or negotiated in lieu of 5 in 
England, to the great prejudice of trade and public 
payable under certain terms and reſtrictions, whic 
rhe poorer ſort of manufacturers, artificers, labour. 
ers, and others, could not comply with, without 
being ſubject to great extortion and abuſe: it is 
enacted, - that all notes, bills, drafts, or undertakings 
in writing, being negotiable or transferrable, for the 
payment of any ſum or ſums of money, leſs than 
208. in the whole, which ſhall be made and iſſued 
after the 24th of June 1775, ſhall be void. And 
that if any perſon by any means whatever, publiſh 
or negotiate any ſuch notes, &c. or on which leſs 
than 208. ſhall be due, he ſhall pay 20l. or not leſs 
than gl. the ſame to be recovered in ſuch manner 
as we ſhall hereafter mention. | 


By ſtatute 17 Geo. III. c. Jo. after reciting the 

above-mentioned act of 15 Geo. III. and that the 
ſame had been attended with very ſalutary effects; 
and that in caſe the proviſions thereof were extended 
to a further ſum, the good purpoſes of it would be 
further advanced: it is = that all promiſſory 


or other notes, bills of exchange, or drafts, or un- 


dertakings in writing being negotiable or trans- 
ferrable, for the payment of 20s. or above, and leſs 
than ;1, that ſhall remain undiſcharged, and made 


D within England, after the iſt of January 1778, ſhall 
| _ the names and places of abode of the re- 


ſpective perſons to whom, or to whoſe hay * + 
2 me 
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fame ſhall be made payable, and ſhall be dated be- 
fore or when drawn, and not on any ſubſequent day, 
and be payable within 21 days after their date, and 
not negotiable after their time of payment; and 
that every indorſement ſhall be before the time 

of payment, and be dated at or before the time of 
making thereof; and ſhall ſpecify the name and 
place of abode of the perſon to whom; or to whoſe 
order, the money is to be paid; and that the ſign- 
ing of every ſuch note, &c. and indorſement, | 
be atteſted by a witneſs, and drawn- agreeable to 
the forms deſcribed in the act, the ſubſtance whereof 
are as follows: 


© hw 
Mancbeſter, 5th June, 177 8. 
Twenty Days after Date, I promiſe to- pay 


Abraham Craft, of Fetter- Lane, London, or his Order, 
the Sum of Four Pounds Fourteen Shillings,* for 


Value received by 
Ne David Evans. . 
Witneſs . 
Francis Goring. 
And the indorſement, toties quoties.* 
F | 12th June, 1778. 
Pay the Contents to Henry Jenkins, of Cheapfede, | 


London, or his Orden. „ 
3 Arabam Craft. 
Witneſs . ; 
Katharine Surry. 1 : 


d For this the flamp duty is Eix-pence ; 2s Men our firſt 
chapter. 

© Taties quatics, are words uſed in ſtatutes, deeds, and convey- 
ances, and ſignify as often as a thing ſhall happen. 


10 \. Car. II. 5 1. 
No. II. 
Exeter, 20th July, 1778. 


Tiventy-one Days after Date, pay to Moſes Newel, 
of Fleet-Street, London, or his Order, the Sum of 
Three Pounds, Value received, as adviſed by 


WR | Oliver Prade. 
Ta, Richard Syms, of Shoreditch, in | 
the County of Middleſex. 


Witneſs 
Thomas Urn. 


And the Indorſement, toties quoties. 
Pay the Contents to William Yates, of Milk=Street, 
Cheapſide, London, or his Order. Ao Gn SOT, 
; | Myſes Newel. 


Witneſs 
Audrew Baker. 


Trost being in effect the forms pointed out by 
this ſtatute, it 18 thereby enacted, that all notes, &c. 
being negotiable or transferrable for the payment of 
208. or in which 20s. or above, and leſs than 51. 
ſhall be undiſcharged, and iſſued within England, 
at any time after the iſt January 1778, in any other 
manner than as aforeſaid, and alſo every indorſe- 
ment ſhall be void. And the publiſhing br negoti- 
ating in England any note, &c. of or under the 
above-mentioned value, made in any other manner 
than by this act permitted, and alſo negotiating 
ſuch laſt-mentioned notes, &c. after the time afore- 
ſaid, is prohibited; under the like penalties and for- 
feitures, and to be recovered and applied as direct- 
ed by 15 Geo. III. C. 51. which 18 by ſummary 

N proceedings 
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ä eedings before a juſtice of the peace. And by 
— 17 Geo. HI. all notes, &c. iſſued before rt 
of January 1778, to be prom within England on 
demand, and recoverable as directed by a& of 15 
Geo. III. with reſpe& to notes, &c. iſſued before 
24th June 1775 ; and all matters contained in 15 
Geo. III. are to be in force in England as to notes, 
&c. iſſued aſter iſt January, 1778, and previous 
thereto. | | - 


By ſtatute 17 Geo. III. both theſe acts were to 
continue in force, not only for the reſidue of five 
years in the act of 15 Geo. III. mentioned, but alſo 
for the further term of five years. And by ſtatute 

27 Geo. III. c. 16. both are made perpetual. 


S II. BILLS and notes are not negotiable if pay- 
able out of particular and uncertain funds ; or upon 
contingent and uncertain events; a demonſtration 
whereof we have in the following caſes. In the 
caſe of Jeuncy againſt Herle, 3 Geo. I. where A. 
drew a bill in this form; Sir, pro pay to H. 19450. 
upan demand, out of the money belonging to the proprietors 
of the Devonſhire mines, being part of the conſideralim 
money for the purchaſe of the manor of W:ft-Buckland. 
It was held that this was no fuch bill of exchange 
as would entitle H. to an action againſt the drawer 
on the cuſtom of merchants ; for it is only a direc- 
tion or appointment to the caſhier to pay the mo- 
ney, and that out of a particular fund, and does not 
anſwer the neceſſity of trade, not being a negotiable 
note nor indorſible over; and charging the drawer 
on ſuch a note, would be liable to this further in- 
convemency, that hereby every one who gives his 
ſteward an order or authority to pay money, might 
be charged for non-payment.* So in the caſe of 


Strange, 591. 


Focelyn 


12 | EY | 2 Cuar. II. $ Ir. 


Jucelyn againſt Laſerre. x Geo, I. where à bill was 
draun by an officer upon his agent, requiring him 
to pay ſo much out of his growing ſub/iflence, was 
held .no bill of exchange, nor the drawee liable, 
though he accepted ſuch bill; for it concerns nei- 
ther trade nor credit ; but is to be paid out of the 
growing ſubſiſtence of the drawer ; ſo that if the 
party die, or the fund be taken away, the payment 
is to ceaſe and determine. And it would be of dan- 
gerous conſequence to make thoſe orders which a 
man gives to his ſteward or bailiff, no way concern- 
ing trade, to be bills of exchange. | 
In the caſe of Smith againſt Babene, Mich. 1 Geo. I. 
where a note was, I promiſe to pay 50l. or render the 
body of J. S. to priſon before ſuch a day; it was adjudged 
to be no negotiable note within the ſtatute 3 & 4, 
Ann. and that an action could not be maintained 
thercon within that law ; becauſe the money was nat 
abſolutely payable, but depended upon a contin- 
gency whether he would ſurrender J. S: to priſon ar 
not. | | 
In the caſe of Roberts againſt Peake, Eaſter, 30 
Geo. II. where the note was, we (naming the de - 
fendant and another perſon) prumiſe to pay to A. B. 
1161. 118. (value received) on the death of George 
Henſhaw ; provided he leaves either of us ſufficient 
to pay the ſaid ſum, or 1f we ſhall be otherwiſe able 
to pay it. The note was ſigned by the defendant 
only, and an action was brought thereon againſt him 
by the indorſee. The plaintiff's counſel on the 
queſtion, whether this be a negotiable note? argued 
that there could be no doubt but that, if the note 
had not the proviſo added to it, but had mere- 


L. Raymond, 1361. wid. ! 362. 


1 


cur. IT. gn. 13 


ly been made payable on the death of George Hen- 
ſhaw, it had been a good negotiable promiſſory note, 
within the ſtatute of 3 & 4 Ann. c. 9. For the 
contingency of the death of G. H. is not ſuch an un- 
certain contingency, as that the event may poſſibly 
or probably never happen; and fo the note might 
perhaps never become payable. But it is an event 
certain and neceſſary; and no otherwiſe nor in 
any other reſpect uncertain, than merely as to the 
particular time when it will happen: ſo that it is no 
more than the ordinary caſe of a promiſſory note 
payable at a future day. And to prove this doctrine 
and that this is a negotiable note, he cited the caſe of 
Cooke againſt Coleban mentioned in our next enſuing 
ſection] and the caſe of Andrews againſt Franklin [the 
caſe next following this]. And argued that, as to 
the proviſo or condition, it is made abſolutely pay- 
able on wn EF _ an event which 
will certainly happen; therefore the proviſo is repug- 
nant to the body of the ntia4J4. 


Bur by Lord Mansfield: This note was payable 
upon a n : and therefore it was not an ab- 
ſolute note. at would it ſignify, to have put all 
theſe contingencies, if the party was abſolutely, and 
at all events bound to pay it upon the death of 
George Henſhaw? Moſt manifeſtly, it was not in- 
tended that he ſhould be bound to pay it upon 
_ Henſhaw's death, at all events. This note 
therefore being payable upon an uncertain contin- 
gency, is not a negotiable note. Juſtices Deniſon 
and Foſter, herewith concurring. Judgment was 
by the court, for the defendant. 


Ix the caſe of Andrews againſt Franklin, Hil. 3 
Geo. I. in an action upon a promiſſory note to pay 


5 Burr. Rep. 226 
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ſel for the defendant, inſiſted, 1ſt, that this is no bill 


within two ende after ſuch a ſhip is paid off. 
The plaintiff declares upon the ſtatute of Queen Anne. 
The counſel for the defendant inſiſted, that this ws 
not a negotiable note, it being upon a contingenc 
which — never happen. Mehr and Laſerre rib 
caſe before mentioned ], was a bill to pay out of the 
drawer's growing ſubſiſtence; and that was held not 
to be negotiable as a bill of exchange. Bur by the 
court: The paying off the ſhip is 2 of a aufer 
lic nature, and this is S as a 85 
note. 1 


In the caſe of Darwwkes and Wi fe a inſt The ic Eg 
of Deloraine, Trin. 11 Geo. III. a bill was drawn as 
follows, © 8th January, 1768, ſeven weeks after 
date, pay Miſs Read, wife of Dawkes when the 
« action was brought] 32. 178. out of W. Steu- 5 
« ard's. money, as ſoon as you ſhall receive it, for. : 

& 


10 Your di ſervant, | 


* To Timotby . Ei. ef 1 en 5 
« It. Mary-le-bone.” . RG 


Tus bill was accepted by Nette who FEA 
wards refuſed to pay it. On demurrer, Davy, coun- 


of exchange. 2dly, That, if it be, ſtill the de- 
fendant is not, at preſent, chargeable. —Leigh, coun- 
ſel for the plaintiff, argued, that Brecknock's. ac- 
ceptance was an acknowledgment of his Having re- 
ceived. the money. 


By the court: The bill is drawn BER out of a 
particular fund, and upon an event which.is . future, 
uncertain and contingent, viz. the drawee's having 


a Strange, 2 24. 
received 


F ' 


| Canae, H. HII. $ nt. es. - 


received W. Steward's money. A bill of exchange 

always implies a perſonal general credit, not appli- 

cable to particular circumſtances or events; which 
cannot be known to the holder of the bill; in a ge- 

neral courſe of negotiation, Andrews and Franklin 

[the caſe above mentioned] ſeems indeed an excep- 

tion to this rule. A promiſſory note to pay a ſum, 

when the ſhip. Devonſhire was paid off. But, inthe; : 
firſt place, that was a promiſſory note, and not a 
bill of exchange; and a note may be certainly pay- 

able on a future event. Nor again was the note. : 
payable, out of the ſhip Devonſhire's fund; but 

was given on the general credit of the drawer, 
though payable at a future and uncertain time. Bur, 

as this is a hard caſe, (to ſay no more of it) we will 

not give our judgment abſolutely ; but having thus. 
declared our opinions, let there be.judgment. for the 
defendant ; unleſs cauſe ſhewn to-morrow. On the 
morrow, Leigh, plaintiff's counſel, moved, for 

leave to enter a ann Ne 0p the firſt count in 
the declaration ; and had a rule to ſhew cauſe which 

was made abſolute the laſt day of term. 


 $ HI. THAT notes and bills may be negotiable, 
the ſame muſt be made payable certainly and at all 
events, otherwiſe notwithſtanding. theſe; may have 
the reſemblance of negotiability, they cannot be 
negotiable, as appears by the caſes we have juſt 
been relating. 5 | 5 


In the caſe of Col againſt Oleban, 18 Geo. II. in 
the Court of Common Pleas, A note zo, pgy. io A. 
or order, ſix weeks. after the death of the -defendant's. 
father, for value received, was held to be a negotiable. 
note, within, the ſlatute 3 & 4 Anne, c. 9. 
for chere is no contingency whereby it may never 


2 Black. Rep. 782. 
become 


16 | Cup. l. gutt. 


Br Lord Chief Juſtice Mansfield : It would 


ing then to come of age; and 


money ſhall ever become payable at all, or not, is 


9 


become payable, but it is only uncertain as to the 
time, which is the caſe of all bills payable ſo many 
days after. ſight, In the Common Pleas it held 
three arguments, and was held good upon a ſolemn 
reſolution delivered by Chief Juſtice Willes.“ 


© In the caſe of Go/s againſt Nelſon, Hil. 30 Geo. 
II. judgment was obtained in an action apen a' 
promiſſory note, given to an infant, payable when 
he, the (infant) ſhall come of age, which will be June 
13, 1750; and the defendant's counſel having 


moved to arreſt the judgment, for that this was not 


7 good note within the ſtatute 3 & 4 Anne, c. 9. 
which gives like remedy, upon. promiſſory notes, 
as upon bills of exchange. 25 anſwer to which the 
counſel for the plaintiff cited the above mentioned 


— $244 6a 


-.caſe of Cook againſt Colehan. 2823 fe, 4 
. i Fe 


have been clearly „if it had been made pay- 


able on the 12th June, 1750, that is to. ſay, on a 
$ 


day certain, without 1 the plaintiff's be- 

urely this is not the 
leſs certain, for adding that circumſtance. The 
former part of the note is a promiſe to pay the 
money, and the reſt is only fixing the particular 


time when it is to be paid; it is enough, if it be 
certainly at all events payable at that time, whe- 


ther he lives till then, or dies in the interim. This 


is a good note within the remedial ſtatute. . A con- 
tingent note, where it is uncertain whether the 


another caſe: ſuch a note 1s not within the ſtatute, 
and therefore I think this is a good note within the 
ſtatute 3 & 4 Ann. c. 9, and the court being of 
the ſame opinion, they agreed that this was debilum 


* Stfange, 1217. | 
4 | in 
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hi in that is, a pre- 
eee 


4 IV.. AS to the nature and effects of bills of ex- 
change und negotiable notes: 1. A bill of exchange 
as well as a! — note, ordained by ſtatute 
38 4 Ann. 1 ty, and differs from a bank 
note, which is a money itſelf; as ſneumn in the 5th. 
ſection of our tenth chapter. But this; ſecurity is 
not ſueli as will prevail againſt the privilege of in- 
fants . or perſon under twenty-one! years of age, 
HO are by law tiled infants till then ſo as to binn 
them; Werefbre H an infant draw à bill of xxx . * 
chinge, infanc cis a good plea in bar to an action 
hragainft Nine If a merchant: abroad or a 
mah whois tio trader, draw a bill of exchange 
va — here;cor vice werſa, requeſting him to 
pay a ſum of money, and the dra wer ſeta his name 
toit [this amvunts do a iſe to pay ;* and as by 
the . ſe contract of the drawer, the payee of a 
mot has Clearly a property veſted in. 


hs, 25 the: of a bill of exchange by the 
1 2 dra wer, viz. that . — 
the 7 does not pay the bill; he will: for F 
which" reaſbn it is uſual, in bills of exchange, to : 
that the: value thereof hath been — 
by tke drawer; in order to ſnew the conſideration 
. — uhiehr che implied contract of re- payment 
ariſes.” By this imphied contract the drawer, in caſe 
acceptance be fefufed,"i is liable to an action * 


+ Bard n Ates idrnaditl of feruri 
Big, ment even — of ſecuring 


'*, Law's Tefl, 138, 139. od berh DA ES * 
imſelf by a promi 


rte; 1 6612-Iri the cafe for ho given 'for n 
of Truman againſt Hurft, Mich: Durnfotd:and Eaſt Rep. 40. 


26 Geo, III. were cited a va- 


nety of caſes on the ſpbjeR,of  * Cro. Jac. 306. Cro. Car. 301. 5 
TER C i the, 1 
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termed choſes in action, the law gives an action to 


tors, being indeed; rather actions againſt the, pro- 
perty, than the perſe 


the bill, although the time of payment is not come, 
as ſhewn in the ninth ſection of our fourth chapter 
2. Bur as to this property which although veſted, 
yet it is not in poſſeſſion, but in action, and termed 
in law a choſe in action, being a thing rather in g 
len ia, or in power, than in eſſe, or in D ing: though 
the owner may have as abſolute a property in,, and 
be as well entitled to, things in action, as th things 
in poſſeſſion; for with reſpect to hills and notes, as 
well A8 bonds and contracts of divers kinds, alſo 


the party injured in caſe of non. performance, to 

compel the wrong - doer to do juſtice; and in ac- 
tions ariſing ex contra, by breach of promiſe, and 
the like, where the right: deſcends o thei reprgſenta- 
tives of the plaintiff, and thoſe of theidefendam have 
aſſets to anſwer the demand, though the. ſuits ſhall, 
abate by the death of the paxties, yet they may he 
revived againſt, or by the executors or adminiſtra-, 


on, in which the executors or 


adminiſtrators have now the ſame intereſt that the 
teſtator or inteſtate had heſore And with an 
to the: expreſsſcoutract of the drawer of a promiſſory, 
note, or the implied contract of the drawer of a 
bill of exchange, who dies before it he fulfilled, che 
ſame muſt be anſwered by his executors or admi- 
niftrators, if there be aſſets, of which we ſhall, again 
make mention in our ninth paragraph, towards che 
concluſion of this ſection; and in the third ſection 
of our fifth chapter treat on what is to be done with 
reſpect to demand and proteſt, in eaſe the drawee 
of a bill of exchange dies after acceptance, or if he 
to whom the bill is to be paid dies; and in the ſe- 
venth ſection of our ſixth chapter, on indorſement 
by executors and adminiſtrators. 


»2-Law'cDiſpaſal, 22. f edit. 
3. An» 


1 wb "_* Is 
- - 
* | | e 


J 


0 * 


ch 41 r. = | 


„ Au now proceed with mentioning, that by 
the general rule af the common law, no choſe in 
action is aſſignable; and when a debt or bond is 
aſſigned over, it muſt nevertheleſs be ſued for in | 
the: original creditor's name; the perſon to whom | 
it is transferred being rather an attorney than an aſ- | 
ſignee.; but the veſted property in bills of exchange 
and negotiable promiſſory notes, may be transferred 
and aſſigned from the payee to any other man, con- 
ttary to this rule; which: leads us to touch upon 
indorſements, and to drop ſome hints concerning a 
few principle; incidents attending this: transfer or 
aſſignment by: indorfſement; whereby: the drawer 
may be charged with the payment of the debt to 
other ꝓerſons chan thoſe originally contracted with. 
To ans u Mas ig dee Re een nee 
Tus perſon to whom, or whoſe. order, a 
bill of exc or promiſſory note is payable, and 
where the: ſum therein expreſſed amounts to 5l. or 
upwards; may by indorſement, or writing his name 
on the back of it, as is the general method, and is 
commonly termed a blank indorſement, or by par- 
ticularly directing it to be paid to the bearer, or 
another perſon by name, aſſign over his whole pro- 
perty :; and the perſon to whom it is thus aſſigned 
is then called the indorſee; and he may aſſign the 
ſame to another, and ſo oh in inſinitum, as more 
fully ſhewn in the firſt ſection of our ſixth 1 
chapter. vt v2 ie 30 58 i. 15 Ark 188 97 
anne N Na A « nt 2 
4. Ix caſe; of | x bilb of exchange, the payee or 
indorſee (whether it be a general — 6 in- 
dorſement} is to go or — aroees and 
offer his bill for acceptance; which acceptance (ſo 
as to chargt the drawer with coſts) muſt be in 
writing under or on the back of the bill. If the 
wee acneptsãt either verbally or in writing, (con- 
ccrning which we fhall copiouſly treat in our fourth 
C 2 chapter) 


20 Crap. IL $1v. 


chapter) he makes himſelf liable to pay it this 
being now a contract on his fide, grounded on an 
acknowledgment that the drawer has effects in his 
hands, or at leaſt credit fufficient to warrant the 
payment. But if acceptance be refuſed, an action 

will lie upon the bill againſt the drawer, th the 
ry — payment is not come, as we have 
hinted. (TOO ee ε 


5. Ir the drawee refuſes to accept the bill, and 
it” be of the value of 20l. or rds, and ex- 
preſſed to be for value received, the payee or in- 
dorſee may proteſt it for non. acceptance; which 
proteſt muſt be made in writing under a copy of 
the bill, by ſome notary: public; or, if no ſuaꝶ no- 
tary be reſident in the place, then by any other 
ſubſtantial inhabitant, in the preſence of two credi- 
ble witneſſes ; and notice of fuch: proteſt muſt» be 
given, or the proteſt itſelf ſent to the drawer. / Con- 
cerning which we ſhall treat particularly in different 
— of our fifth chapter, the ſubjects whereof will 
on the proteſt. t AG. hore vi in 


6. In caſe the bill of exchange be accepted by 
the drawee, and after-acceptance he fails or refuſes 
to pay it, within three days: after it becomes due, 
(which three days are called days of, grace; as treated 
on more particularly in the firſt ſection of our nett 
enſuing chapter) the payee or indorſee is then to 
get it proteſted for non-payment, in the ſame manner 
and by the ſame perſons who. are to proteſt it in 
caſe of non- acceptance: and ſuch proteſt muſt alſo 
be notified to the drawer: and he, on producing 
ſuch proteſt either of non acceptance or non- 
payment, is bound to make good to the payee, or 
indorſee, not only the amount of the ſaid bill; 

(which by the rules of the common law he is 


_— Þ Ad hy tas4 _— * — 4 
% * - * . 
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bound to do within a reaſonable time after non- 
payment, without any proteſt) but alſo intereſt and 
all charges, to be computed from the time-of mak- 
ing ſuch proteſt. If no-proteſt be made or notified 
to the drawer, and any damage accrues by.ſuch 
neglect, it will fall on the holder of the bill, which 
when refuſed muſt be demanded of the drawer as 
ſoon as conveniently may be; concerning which, 
and of giving notice to the drawer or indorſer, we 


ſhall treat in our fifth and ninth chapters. 


Hexer it may be obſerved, that although when 
one draws a bill of exchange, he ſubjects himſelf to 


the 5 if the perſon on whom it is drawn 
e 


refuſe either to accept or pay; yet it is with this 
limitation, that if the bill be not paid when due, 
the perſon to whom it is payable ſnall in convenient 
time give the drawer notice thereof; otherwiſe the 
law will imply it paid: as it would be prejudicial 
to commerce, if a bill might riſe up to charge the 
drawer at any diſtance of time; when in the mean 
time all reckonings and accounts may be adjuſted 


between the drawer and drawee. 


7. In caſe the bill be indorſed, and the indorſee, 
or the perſon to whom it is indorſed, cannot get the 
drawee to diſcharge it, he may call upon either the 
drawer or indorſer; or if the bill has been n 
tiated through many hands, upon any of the in- 
dorſers; as each is a warranter of the payment 
thereof, the ſame being frequently taken as much 
(if not more) — the credit of the indorſer, as of 
the drawer; and if the indorſer, ſo called upon, has 


the names of one or more indorſers prior to his 
own, to each of whom he is properly an indorſee, 
he may alſo call upon any of them to make him 
ſatisfaction ; and ſo upwards : but in this caſe the 
firſt indorſer can reſort to no one beſides the drawer; 

C.3 | which 
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which will be more fully demonſtrated in our tenth 
chapter, the principal ſubjects whereof will be on 
ſuing the parties; and now we ſhall proceed to a 
concluſion of thoſe outlines by making a few more 
brief obſervations. 45 h cls - 61 


8. As that what has here been ſaid concerning bills 
of exchange that are indorſed over, and negotiated 
from one hand to another, it may be obſerved,” is 
applicable alſo to promiſſory notes; only that the 
law conſiders a promiſſory note in the light of a bill 
drawn by a man upon himſelf, and accepted at the 
time of drawing; and in this caſe as there is no 
drawee, there can be no proteſt for non- acceptance: 
but in caſe of non- payment by the drawer, the ſe- 
veral indorſees of a promiſſory note have the ſame 
remedy, as upon bills of exchange againſt the prior 
indorſers; and hereof we ſhall treat more particu- 
larly .in the fourth and following ſections of our next 
— chapter, and in the Surth ſection of our 


9. Axp as we have in the former part of this 
ſection mentioned that thoſe bills and. notes are ſe- 
curities, here it may be obſerved, that the ſame are 
not of ſo high a nature as bonds or- ſpecialties, but 
are ſimple contract debts ; and being within the 
ſtatute 21 Ja. I. c. 16, commonly called the ſtatute 
of limitations, no action can be brought for money 
due thereon after ſix years from the time the ſame 
became due; unleſs it be under particular circum- 
ſtances, which are exceptions in the act; as with 
reſpect to infants, perſons beyond ſea, and ſome 
others; or unleſs the debt hath been revived by 
the debtor's acknowledging the ſame, and pro- 
miſing payment thereof within the fix years. — If 


* Law's Diſpoſal, 202. 5 Edit. 
| there 
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there are ſeveral drawers of a joint and ſeveral pro- 
miſſory note, the; r of one out of 
them takes it out of the ſtatute of limitations, as 
againſt the others, and may be given in evidence on 
a ſeparate action againſt any of the others,” On 
evidence we ſhall copiouſiy treat in our eighth 
chapter ; and concerning intereſt on notes of hand, 
mention will be made in the ſeventh ſection of our 
third chapter: and of intereſt on bills of pare 
we have heretofore made mention in our ſixth 

ragraph ; and hereon more will be ſaid in the firſt 


ſection of gur fourth chapter. 


AND * we may again ifs as with pet 
to thoſe bills and notes being ſimple contract debts, 
that the ſame are the laſt claſs of which an execu- 
tor or adminiſtrator is to pay in courſe of adminiſ- 
tration; and if he pays them before debts of. a 
higher degree, he muſt pay the latter out of his 
own eſtate, where there is a deficiency of aſſets.* 
Likewiſe, in cafe of death, where there are bona m- 


tabilia, or or goods to. the value of 51. in two biſho; s 


dioccſ:s, whereby adminiſtration or probate mult, 
be taken before the | metropolitan, debts owing- 
to the inteſtate by bond er ether ſpecialties, arc 
bona notabilia in the dioceſe where the bond or 
ſpecialties be, and not © where the debtor inhabits 
but if the debts be only by ſimple contract, then 
they are to be eſteemed bona miabilia in the place 
where the debtor is: as 4 bill of exchange ſhall be 
ſaid to be bona: ac Wilens Ws en is, and not' 
en the bill is. ; 
1. 


© Caſeof — v. Whiting, N © Law's Diſpoſal, 57 | 
Eaſter, 20 Geo. III. * ori 8 Jbid. 51. 3 
G52, 2 Edit, 5 fk. bia. Dae ©: . | 
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$1. of Inland Bills of Exchange ; how the fame ould be 
drawn. Cf drawing them by one Perſon for another in 
his Abſence. Time wherein to be paid. F Font ' thereof, 
and Remarks thereon, 
$ 2. Foreign Bills of Exchange ; their Times of Payment: 07 
- drawing and proteſling them. 
§3. of Drafi on Bankers payable on Demand. Time where: 
in to be tendered for Payment. | 
' © 4. Of Negotiable Notes; the Statute 3& 4 2 and it's 
Intent. 
§5. Notes f Hand void when obtained for 2 won, at 
lay, or on Uſurious Contracis; and may be avoided 


by an illegal Conſideration ſet up by the Defendant 
againſt an Action thereon. ]. 


$ 6. Ef*f of Notes payable to Bearer..  Reſemblance between 
4 Nete and a Bill of Exchange, and of demanding the. 
Money on either. Diſlin&jan, between a Nate payable 
to Order or Bearer ; and the E fe of a Fan 
from Drawer, or Indorſer. 

$ 7. Of Intere/t on Notes of. Hand. What may be. 4. W. 
getiable Note, and, what. ig indi iſputably ſo; bow mg 
uſually, drawn. Of the Time wherein to be paid, and 
allowing tbree Days Grace | Pres Forms thervofe G 


Having concluded our next preceding: chapter 
with briefly treating on the nature and effects 
ol bills of exchange and negotiable notes, we ſhall 

here progreſſively enlarge upon divers points 

lightly touched upon in Wa the preceding chap- 
ters; and in our firſt ſection treat on inland bills of 
exchange ; how the ſame ſhould be drawn; time 
wherein to be paid, and lay down the uſual forms 
thereof, with remarks thereon ; and as there is ſome 


difference between foreign and inland bills, * 5 
pe 
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ſpect to the times of payment, proteſting, and man- 
ner of drawing; we ſhall treat on theſe particulars 
in our ſecond ſection. In our third, on drafts on 
bankers payable on demand, and the time in which 
the ſame ſhould be tendered for payment. Then 
proceed with che ſubſequent ſections: and in our 
ſeventh and laſt, treat on hat may be à negotiabie 
note; and what is indiſputably fo; and lay down 
the uſual forms of negotiable notes. And from 
the ſubjects of this chapter we ſhall have à conſpi- 
cuous view of ſuch bills and notes as are ſo indiſ- 
putably good *and negotiable, as may be taken with 
ſafety in the courſe of trade; attention being had 
to the reſponſibility of the drawer, acceptor, and 
indorſer of a bill of exchange, and the maker and 
indorſer of a promiſſory note; and that the bill or 
note was not obtained for money won at play, or on- 
a uſurious contract, whereby the ſame will be void 
even in the hands of an innocent indorſee, who hath 
his remedy only againſt the indorſer; as hinted in 
the fifth ſection of this chapter; and in the fourth 
and fifth ſections of our ſeventh chapter ſhewn that 
the caſe is different with reſpect to bills ſtolen or 


torged. 


$1. INLAND bills of exehange, are uſually 
drawn payable at ſuch times as the drawer and 
payee, or perſon” to whom payable agree on, which 


may be on a certain fixed and appointed day; 


though are moſt commonly drawn at ſight, ſo many 
days after ſight, or ſo many days, weeks, or months, 
after date. The ſame muſt be made payable cer- 
tairily and at all events, as ſhewn in the ſecond 


ſection of our next preceding chapter; and ſhould ' 


be drawn according to the uſual and proper 
method payable to the payee or order; for this 
difference has been taken between a bill payable to 
J. S. or bearer, or J. S. or arder ; that the firſt is 


nor 


„ 


Caae; Iil. . 


not aſſignable by the contract, ſo as to enable the 
indorſee to bring an action if the drawer refuſe to 
pay; becauſe there is no ſuch authority given to 
the party by the firſt contract, and the effect of it 
is only to diſcharge the drawee if he pays it to 
the bearer, though he comes to it by trover, theſt, 
or otherwiſe; but when the bill is payable to 
J. S. or order, there an expreſs power is given to 
the party to aſſign, and the indorſee may maintain 
an action. An bil.payable to a man's order is 
payable to himſelf; and he may bring an action 
averring he made no order.“ 01000 


Bur it is now held, that bills payable to bearer 
are negotiable, like other bills of exchange, and 
the bearer may maintain an action thereon in his 
own name; or he may recover on the bill in an 
action for money had and received to his uſe ; 
whereof we have treated in the ſixth ſection of our 
ſixth chapter. 570 - 1 


Tat drawer of a bill ſhould therein expreſs value 
received, which is required by the ſtatutes 9 & 10 
W. III. and 3 & 4 Anne, with reſpect to pro- 
teſting ; as ſhewn in the firſt ſection of our fifth 
chapter; and, according to the caſe of Banbury 
againſt Liſet and/Gilly, 1) Geo. II. it ſeems -abſo- 


'  lutely neceſſary in a bill of exchange; though 


it has been ſaid to be otherwiſe, and that when 
thoſe words value received are mentioned in the bill, 
the drawer muſt anſwer it at common law, and 
if they are not mentioned, then by the cuſtom of 
merchants.“ ; | | . 


Is the cafe of Pierce againſt IWheatley, ar the 
ſittings after Trinity term, 1742. In caſe. for 


2 1 Salk. 123. 126. 2 Strange, 1211. 
La of Nifi Prim, 2j. Sho. 77. 
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þ Chap. III. 8 I. ; : 27 
money had and received to the plaintiff's uſe, the 
defendant pleaded non aſſump/it, and gave notice to 
ſet off the following bill of exchange, directed to 
J. S. * Sir, at fix weeks after date pay to Benjamin 
« J/heatley, Eſq; or order, eight guineas, for your 
« humble ſervant, John Pierce. London, Auguſt 
« 23d. 1736.“ At the trial it was objected, and 

eed by the court, firſt, that this was not a bill 
of exchange within the cuſtom of merchants, 
nor could. be taken advantage of as ſuch, either 


by way of ſet- off, or by an action brought upon it; 


nor would it be any ſort of evidence of money lent, 
there being no conſideration, either appearing on the note 
or offered to be proved, and it is nothing more than 
a bare power or authority to receive ſo much to the 
plaintiff's uſe.* | 


Wiru reſpec to bills drawn by one perſon for 
another in his abſence. No perſon -can regularly 
draw a bill for another in his abſence, unleſs pro- 
perly authoriſed by a letter of attorney or otherwiſe, 


notwithſtanding which, it is commonly practiſed by 


clerks, &c, and if it can be proved, that a mer- 
chant hath frequently. paid bills of their acceptance, 
they will be recoverable by. law. 


As concerning the time wherein inland bills of 
exchange are to be paid. If a bill is drawn payable 
ſome weeks after date or ſight, the weeks muſt be 
reduced into days, counting ſeven to the week, 
the firſt whereof commences on the day next en- 
ſuing the date of the bill, or the date of acceptance 
(if payable after fight). If drawn payable one or 
two months after ſight or date, then the day of 
payment falls on the ſame day in the ſucceeding 


month, &c, from that in which the bill was pre- 


* Viner's Abr, tit. Bills of Exchange, (A) 20. 
N ſented 
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ſented and dated for acceptance, er dated by the 


 Orawer, although the months differ in the number 


of their days. Thus, where a bill is dated by the 
drawer the mth of Jamam, and drawn payable a 
month after date, the ſame is payable the 7th of 
February (not the 8th). , And for paying thoſe bills 
three days (called days of grace) are allowed after 
the time mentioned for payment; but if the ſame 
are made payable at ſight, they are to be ſatisfied 
without any days of grace to be allowed. If made 
payable ſome days, or even but one day after fight, 
their acceptance is dated on the day they are pre- 
ſented ; and on the day next enſuing the date 
acceptance commences the days of their running, 
and the acceptor has the three days grace. 


Previous to laying down the uſual forms of 
thoſe bills, we may juſt hint, that if a bill ſhould 
not be drawn exactly to the uſual and common 


form, it may have the effect of a bill of exchange, 
provided it be made payable certainly and at all 


events, and not out of a particular and uncertain 
fund, or upon a contingent and uncertain event; 
whereof we have treated in the ſecond ſection of 


our next preceding chapter.—It is ſaid (2 Ld. 


Raym, 1 397) there are no preciſe words required 
to be uſed in a bill of exchange; yet it is per- 


ceivable by that part of our work juſt now alluded 


ro, that a writing may have the form of a bill of 
exchange and yet be otherwiſe. — The forms here 


propoſed to be laid down are as follows: 


No. I. 


/ 


' Car, Ui. $ +. : 29 | 
No. I. 1 nd 


5* . Bauror, 64 March, 1588. 


teen Days ſight, pay to Mr. Andrew 
or Order, Feng Poundr, . Value re- 
ved, and place the ſame th account; as per 


o 


advice,* [ox without further advice] from 
To Mr. Edward Feld. Cate Denijon. 


. 


Banker, Lowpox.” * gth March, tags 8 


nee Wet) ee. ee & 


1 Indorf em ent. 
; Andreto Beal.“ 


n When the drawer draws a bill or draft on u banker, _ 
fon on whom he frequently draws, the ſume is uſually 


o Where the ſum drawn for is under 50 l, the duty is 6d. 
When the ſum is 501. or upwards 1% Where it does not amount 
to 405. A r J Nor on drafts on baiikers, "payable, 
to bearet on demand, drawn for any ſum whatever, By ons 
living wild wn miles of ſuch bankers, And drafts pa on 
demand, on any other perſon, where the ſum is under 190. the 
duty is only 3d. as ſhewn at large in the ſecond and third feftiong 
of our firſt chapter, n 


When a bill is drawn, the drawee is generally acid thereof 
by a letter from the drawer, in which' caſe the word per 
** advice” are inſerted as above, and if no advice is, given., then 
the words * without further advice.“ 33 


4 The above acceptance, being om the qth March, the day 
whereon the bill —— payable, will be Apt I 
ing added the three days grace, the time for payment of the bill 
will be on the 275th. On acceptance we have copiouſly treated in 
our fourth chapter. 


his is the general method of indorſement, made onthe back 
of a bill, and is commonly termed a blank indorſement, as men- 
tioned in the fourth ſection of our ſecond chapter, and in our fixth 
chapter; the ſubjects whereof are on indorſements ; in the firſt 
ſection thereof, it is ſhewn that this is the moſt ſafe and proper. 
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No. II. Jo 0 


„. Kovbila 7th January, 1788. 


> Th ree Weeks f after Date pay to Me of. 
fly 


6 ; and Heny Haro, or. or 
is. ft. Pounds, Value received, and place the ang 


to account, [as in No. I.] from 


To Meſſrs. Lazarus and Matthew James Kenp. 
Newcomb, Merchants, Bz1sToL. 


Accepted, © CL. M. 


+ Indorſement. 
fg Harvey.“ 


f This being made 155 three weeks after date, the ſame 
becomes being on the 28th of January, whereto added the three 
days grace, ow eee 0 BY em | 


© Where a bill is drawn on two, it muſt ly have a joint- 
acceptance ; but by the cuſtom of England, where * are two 
joint traden, and one accepts a bill drawn on both for him and 
partner, it binds both if it concerns the joint - * 8 * in 
the eleventh ſection of our fourth chapter. | 


d Where there are two payees who are not in partnerſhip, both 
ſhould indorſe ; this being ſimilar to what is juſt above mentioned 
with reſpect to two drawees, as demonſtrated in the fifth ſeftion of 
our fixth chapter, . 


Neo. III. 


"I Caay. III. . 3¹ 
Vo. II. 


Jof. Maven TER, Fune 4, 1788. 
3 5 Days! after Date pay to the Order 


of dar. Abraham Bond, Seventy Pawids, Value 
1 t, recfived, For Comins, Down, and Evans, 
To Meſſrs. Edward Founder and Francis Comins. 
Son, Bankers, Lox non. rr 
ar wi Accepted, E. F. 


re J Indorſement [as in No. I.] 


| No. IV. | | 
57 68 C. ' Exxrrx, 11h January, 1788. 5. 


Onſe Month* after Date pay to me, or my 
Order, Sixty - eight Pounds, for Value re- 
re. &..cenved Dy... Philip Rowe. ... 
To Mr. Samuel Trueman, Linen 
draper, Fore-Street, ExkTER. TRENT 0 terte 

| \ Indorſement [as in No. I.] 

4 This being made payable thirty days after date, becomes due 
on 4th NR the bill is 8 
be paid on the 7th. 8 et ge. 
month after date, 2 ec he 70 of February, and three 
days grace being added, it is to be paid on the roth. 

Thou ularly there ought to be three perſons concerned in 
Nr 4 np in the above 


form, 


34 Crip! ui. Fit. 


§ II. FOREIGN bills differ from inland as to 
their times of payment in three reſpects; as firſt, 
when drawn in the forms we have here laid down, 
and made payable in a country where the ſtile varies 
from that in which. drawn; as a bill made payable 
at a certain day, is due on the day mentioned, ac- 
cording to the ſtile of the place it is drawn on, not 
where it is drawn from; ſo that a bill from Amſter 
dam made payable at Hamburgb on the laſt day of 
November, 1 to be underſfood that day of old 
ſtile, and vice ver/a, for a bill drawn in the ſame 
manner from Hamburgh to Amſterdam, the forme 
obſerving the old ſtile; and the latter the n&w.— 
2dly. The times as to the days of grace diſagree 
both in the number and commencement of them, 
in almoſt all foreign parts; but foreign bills payable 
in London have — days allowed. 3dly. When 
thoſe bills are drawn (as they term it) at ſingle, 
double, or treble uſance, which is commonly at one, 
two, or three months, to be computed from the 
date of the — thoſe: uſances vary according to 
the cuſtom of the particular countries; and tfiere- 
fore i bc Er the plaintiff, wett . * 
is brought, to Thew in his declaration what” they 
are, elſe hie cahnot have judgment in his dal 
In foreign bills, to promote diſpatehi and to ſtcuri 
againſt miſcarriages, and ether abeidents a ſet of 
exchange is generally taken 7. e. three or four bills of 
the ſame tenor and date, each excepting againſt the 
| others,-whichiale-ihiteed bycdiffetentglo 8, ſhips, 
or other channels of conveyance; and when one of 
_ thittyfTs paid, the others ate of no ſbrerꝰ And in an 
action on a ſecond bill, it was held not necefffirꝶ to 


form, And when th bil ir accepted, credit in given theretd, fo 
far as to make the r liable, and to truſt for a repayment to 
his carreſpondent. Law of Nliſi Prius, 269. Ed: 1785, | © 


+ o & 5 

by 4% 4 PR 

«© 5 
920 7 
940 


'= Law of Nik Pa, 269, Edit: 1 9% 5 
Aver 


* 


not paid. 1 
1 n 30 


As proteſting thoſe bills, will of courſe be treated 
on in the ſecond ſection of our fifth chapter, we 
ſhall omit ſaying any more here thereon, and hence 
proceed with an. account of the above-mention 
days of grace and uſances, from the Lex Mercatoria 
Rediviva, and Mr. Gordon's Univerſal Accoumtamt. 
By thoſe authorities, the days of grace are more or 
leſs, according to the cuſtoms of the different places 
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aver in the declaration, that the firſt and third were. 
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take the fame to the bankers on whom 
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| Double uſance to or from any of the above places is double 
the time of the cuſtomary allowance of an uſanet, and half 
uſance in proportion. | a £2 


5 III. DRAFTS oh bankers payable on demand, 
uſually given by ſuch perſons as are not bankers, 
when bills drawn on them and made payable after 
date or fight become due; and. thoſe who keep caſh 
at a banker's, when they are in immediate want, 
commonly draw a draft payable to A. B. [the 
payee] or bearer on demand, and if the reſidence 
of the perſon who draws This draſt, be within ten 
miles of the banker on whom drawn, no ſtamp duty 
is requiſite, as ſhewn in the ſecond and third ſec- 
tions of our firſt chapter. As for making payments 
for the purchaſe of ſhares in the public k funds or 
ſtocks, 3s alſo on various other occaſiond. large 
_ drafts are frequently given upon bankers payable to 
payee or bearer on demand, it ſeems * to 
an, 


without delay. 5 41 


Ir is the received opinion, and founded on the 
cuſtom of merchants in the city of London, that 
drafts on bankers, payable to A. B. or” bearer on 
demand, ought to be carried for payment on the 
very day they are received. But in point of law, 
it has been lately ſaid from the bench, that if the 

— nate ey a banker, does not keep it 
8 r than twenty-four hours after he receives it, 
before he tenders it for payment, and within that 
time the banker ſtops payment, the drawer * 
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to pay the money. The caſe was as follows: 
e plincif „ n s draft on his ban- 
ker rown and Collinſon; the next morning 
yment, and the defendant refuſes to — 
ca for his draft, alledging, that if the plaintiff 
reſented it for payment as ſoon as ble af- 
ter — received it, the. bankers would have paid 
it. Earl Mansfield obſerved, that the whole reſted 
upon cuſtom ; and the queſtion to, be quiet 7 
was, whether the Daf was obliged to 
bankers on the day he received the draſt, Er if be if he 
had, it 22 he would have been paid? His 
lordſhip d, it was unreaſonable to ſuppoſe, that a 
— ſhould be compelled to run about the 
town with half a dozen drafts, from - Charing-crofſs 
to Lombard-ſtreet, and other 23 on — ſame 
day. The jury were to confider that twenty-four 
hours was the uſual time allowed, and the "phincif 
kept it no longer from being fo the next 
morning the town was —.— by — = 
fopping 1 N The jury, however, found for the 
enflant ;* and R 
king's bench confirmed the verdict. 


IV. NEGOTIABLE NOTES are thoſe made 
payable certainly and at all events, which are good 
notes within the ſtatute 3 & 4 Ann; but if payable 
only upon contingencies it is otherwiſe, as ſhewn - 
in the ſecond ſection of our next precedi er, 
Promiffory notes were formerly only conſidered by 
the common law, as evidences of a debt, and not 
aſſignable or negotiable in their own nature; but 
it being found neceſſary to make uſe of this king of 
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; credit, it was enacted by the ſtatute 3 & 4 Ann *. 
(made perpetual by th Ann.) That all notes 


OR —— ſhall. be made and ſigned by any 


-perſon, or by the ſervant or agent, who is uſually 
Inruſted by ſuch perſon to [ſign promiſſory notes, 
-whereby ſuch perſon ſhall promiſe to pay to ano- 
ther, or his order, or unto bearer, any ſum of mo- 
ney mentioned in ſuch note, ſhall be taken and 
conſtrued to be, by virtue thereof, due and payable 
to fuch perſon to whom the ſame is made payable: 
and every note made payable: to any perſon, or his 
order, ſhall be aſſignable or indorſable aver, and 
the perſon to whom ſuch ſum of money is by ſuch 
note made payable, may maintain an action for the 
ſame, either againſt, the perſon who ſigned. ſuch 
'note, or in him that indorſed it, as in caſes of 
inland bills of exchange; and in every ſuch action 
the plaintiff ſhall recover his damages and / coſto. 
But it is hereby enacted, chat all, and every ſuch 
action, ſnall be commenced, ſued and brought, 
within ſuch time as is appointed for bringing of 
actions, purſuant: to the ſtatute: 21 Ja. I. of dimi- 
rations : mentioned towards the end of the fourth 
ſection in our next preceding chapter. * 
| , AA 144 1 


In the caſe of A againſt Baron, Trin. 6 Any 
was adjudged, that a note wrote by the plaintiff, 
and ſubſcribed by the defendant, is a note made 
and ſigned by the defendant within this act of 3 & 
4 Ann. for the ſigning or ſubſcribing is the hien, 
and the writing or making is the mechanical patt 
of it.“ „ 1 Waden 3 51 80Mill8 
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Lien is a word uſed in law zance, which oblige and e 
of two ſignifications ; perſonal the land. , N. 
lier, ſuch as a bond, covenant, tes > « hv v 

or contract; and al lien, a d New Abr. 606. 
judgment, ſtatute, recogn ,. n a32 
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Tuts ſtatute of 3 & 4 Ann. was made with 
an intent to put promiſſory notes upon the ſame? 
ſooting with inland bills of exchange: but the 
analogy between the former and latter begins when: 
the note is indorſed over, as mentioned hereafter” 
in our fixth ſeion. © i 424 


lx common caſes; upon an action of aum for. 
money lent, the ee may give a promiſſorxỹ 
note from the defendant in evidence; for the ſta- 
tute 3 & 4 Ann. which enables the plaintiff to de- 
clare upon the note, is only a concurrent remedy.* : 


gv. A NOTE of hand, as well as a bill of ex- 
change, will be void if obtained for money won 
at play, or on a uſurious contract, even in the hands 
of an innocent indorſee, who hath his remedy only 
againſt the indorſer, as ſnewn in the firſt and ſe- 
cond ſections of our 'ſeventh chapter; and a/ de- 
fendant may ſet up an illegal confideration againſt 
an action on a note of hand, as in the.” caſe. 
of Guichard againſt Roberts, Mich. 4 Geo. III. 
In an action on à note of hand, on the trial 
the defendant gave in evidence, that the note was 
obtained upon a ſmuggling conſideration ; on which 
the jury found a verdict for him. On a motion ſor 
anew trial, lord Mansfield was ſtrongly of opi- 
nion, that ſuch evidence ſhould not have been ad- 
mitted z and took a difference, where the plaintiff? 
alledges the cauſa, (the foul cauſe}, as the 
cauſe of his action; and where the defendant ſets 
it up as the ground of his defence: in both which 
caſes, he denled that either party ſhould avail him 
ſelf of his own wrong, and granted a rule to ſhew-: 
cauſe. But aſte in the cloſe of the term, the 
cauſe being comprorhiſed, lord Mansfield took it up 


e Law of Niſ Prius, 274, Edit. 1785. « Nhid, 137. 
n D 3 again 


indorſing the bill. Bellamy about two months after 
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again nero matu, or by mere motion 1 and declared 
that it was now the clear opinion of the whole 
court, that on this action an illegal conſiderat ion 
might clearly be ſet up as a defence; and they did 
not fee why it might not be done on an action of 
debt on bond: for every creditor ought in juſtice to 
rove the conſideration on which his contract is 
nded ; and though the law allows bonds and 
notes to be prima facie evidence of a good conſider. 
ation, without proving it on the part of the plain- 
tiff, yet it ought not to preclude the defendant from 
ſhewing, that the conſideration in fact is a bad one. 
In our eighth chapter, the ſubjects whereof are on 
evidence, in the fifth ſection thereof is ſhewn that, 
where the defendant had promiſed to pay a bill of 
exchange, he was allowed to. bring evidence, that 
the debt for which it was due was paid. 


8 VI. AS to the effect of notes payable to bearer, 
In the cafe of the Bank of Eng __ Newman, 
Eaſter, 11 W. III. the defendant had a note of ſixty 


unds of 'one Bellamy, a goldſmith, payable to 
m or bearer at a day then to come: about a week 
before which he diſcounted it at the bank, without 


broke, without having paid the bill; upon which 
the bank brought aſumgſi for money lent, and upon 
this evidence — any a verdi&t ; but the court 
pra age holding it to be a verdict againſt 

; for if the owner of a bill payable to bearer, 
deliver it for ready money paid down far the ſame, 
and not for money antecedently due, or for money 
lent on the fame bill, this is ſelling the bill like 
ſelling of tallies, &c. but if there be an indorſement 
thereon, the indorſee may have remedy on that in- 
dorſement, provided he demand the money in 8 


Fog Black, Rep. 445» 


convenient 


by 
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convenient time.— A caſh note on a banker, 

able to the /bip Fortung or bearer is a good and — 2 
tiable bill of exchange, and the bearer main; 
tain an action on it in his on name; or he may 
recover on it in an action for money had and 
ceived to his uſe: but in either caſe he myſt pas 
that he got the bill fairly, and bend fide ; as the 
at large in the ſixth ſection of our fixth chapter. 


Hexcs appears ſomewhat of the effect of notes 
payable to bearer ; and here we may obſerve, that 
a promiſſory nate pa ble to A. or bearer, is nego- 
tiable without any indorſement; and payment thereof 
may be demanded by any bearer of it. But in caſe 
of a bill of exchange, the payee, or the indorſee,. 
(whether it be a | or particular indorſement) 
ſhould go to the drawee, and offer his bill for acc 
ance; and if it be accepted, the drawee then 
comes liable; and the payee or indorſee is to uſe his 
endeavour to get it paid when due, otherwiſe he 
may through negligence laſe the whale amount 
thereof, as ſhewn in the fourth ſection of our next 
preceding chapter; where we have obſerved, that 
what has there been ſaid concerning bills of ex- 
change, that are indorſed over, and _— from 
one hand to another, is applicable alſo to promiſ- 
ſory notes, Yet there is no analogy between a bill 
of exchange and promiſſory note, whilſt the note 
continues in its original ſhape ; but when it is in- 
dorſed the reſemblance begins, for then it is an 
order to pay the money to the indorſce ; and this is 
the very definition of a bill of exchange; therefore. 
the indorſee, before he brings an action againſt the 
indorſer of a promiſſory note, ought to demand the 
money of the drawer; and jt muſt be made on the 
drawee before an action is brought againſt the in- 
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dorfer of a bill of exchange, and no inquiry need 
be made after the drawer ;. concerning which we 
ſhall treat in the firſt ſection of our ninth chapter. 


- Bo'r chere i is a diſtinction between a note yable 
to B. or order, and to B. or bearer: in the firſt 
Eaſe, in an action againſt the indorſer, the plaintiff 
muſt prove a demand on the drawer, but not in the 
laſt; for there the indorſer is in nature of an ori- 
ginal drawer. In the firſt caſe, if the indorſee give 
oredit to the drawer, without notice to the indorſer, 
it will diſcharge him: ſo receiving part of the mo- 
ney from the drawer will for ever diſcharge the 
indorſer; for by ſuch receipt the indorſee has made 
| his election to have his money from the drawer ;* 
as in the caſe of Kellock againſt Robinſon, Hil. 13 
Geo. — where, in an * by 3 indorſee ot a 
promiſſory note the indorſer, it a i 

"oe indir had 2 the indorſement ae 
of the drawer of the note; and it was held to be a' 
taking upon him to give the whole credit to the 
drawer of the note, and abſolutely rg, gk ws 
indorſer ; ſo the plaintiff yas nonſuited. ere, 


Ir the indorſer have paid part of the money, 
that will diſpenſe with proving a demand on the 
drawer; as in the caſe of Vaughan and Fuller, Hil. 


n Ged. II. where, in an action upon a promiſſory. 


note by the indorſee againſt the indorſer, it was 

proved that the defendant had paid part of the 

money. And chief juſtice Lee held that ſufficient, 
to diſpenſe with the proving a demand upon the 
maker of the note. 
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Ix caſe the indorſee give credit to the drawer, 
without notice to the indorſer, it will — him, 
as we have juſt before mentioned; and on holding a 
note after being diſhonoured, we have treated in 
the third ſection of our ninth chapter; wherein is a 
demonſtration of the effect of the holder's giving 
time to the drawer. What is held reaſonable no- . 
tice of non-payment, and that the ſame muſt come 
from the holder. Likewiſe on what may excuſe the 
giving notice. 3 3 | 


S VII. WITH refpe& to intereſt on notes of 
hand; we may obſerve, that debts due on thofe are 
not of ſo high a nature as bond debts; and that a 
note doth not like a bond carry intereſt from the 
date or execution thereof, whether intereſt is men- 
tioned therein or not; but if intereſt is not men- 
tioned in the note, then it is due only from the time 
appointed for payment of the note : and if no time 
is mentioned, and the note is made payable on de- 
mand, then from the time of the demand being 
. 8 


As to what may be a negotiable note: if a note 
ſnould not be methodically drawn agreeable to the 
uſual and proper form, it may be a negotiable note 
within the ſtatute 3 & 4 Ann. provided it be made 
payable certainly and at all events; as mentioned 
in the ſecond and third ſections of our next pre- 
ceding chapter. — It is ſaid there are no preciſe 
words required to be uſed either in a bill of ex- 
change or promiſſory note,“ and as to the latter, 
if it is within the intent of the act, it is ſufficient, 
though it does not follow the very words of the 
act. And in the caſe of Norris againſt Lee, Eaſter, 
11 Geo. I. it was held that a note drawn in theſe 


; 2 2 Lord Raym. Rep. 1397. | 
* words, 
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words, I promiſe to account with J. F. or bis order, for 


col. value received, by me, &c. was a NEgOn 
table note within this ſtatute, and that the word 
account ſhall be conſtrued the ſame as to pay, and 
not to render an account as factor or bali and 
the rather, becauſe he is not only accountable to 
J. S. but likewiſe to his order; which he cannot 
be as factor or bailiff, and therefore it muſt be to 
pay the money to the indorſee, or order of J. S. 


. And in the caſe of Popplewell againſt  Wil/on, 
6 Geo. I. where a promiſſory note was entered into 
by A. to pay ſo much to B. for a debt due from 
C. to the ſaid B; and it was objected, that this not 
being for value received, was not within the ſtatute, 
and prima facie the debt of another is no conſidera- 
tion to raiſe a promiſe. But the court held it to 
be within the ſtatute, being an abſolute promiſe, 
and every way as negotiable as if it had been ge- 
nerally for value received. | | 


| Hexcs a conception may be formed of negoti- 
able notes : and now, previous to laying down the 
forms of ſuch as not only may be negotiable, but 
that are ſo indiſputably good and negotiable as 
to be taken with ſafety in the courſe of trade, at- 
tention being had to * reſponſibility of the maker 
and indorſers thereof, and that the note was ob- 
tained upon a legal conſideration, and not for mo- 
ney won at play, or on a uſurious contract; con- 
cerning which ſome hints were dropt in the fifth 
ſection of this, chapter; we ſhall proceed ta men- 
tion, that negotiable notes are moſt uſually drawn 
payable ſo many days, weeks, or- months * date, 
as the drawer and payee agree on; and if made pay- 
able ſome weeks aſter date, the weeks muſt be re- 


_..- Strange, 6299. d. 264. 
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duced into days, counting ſeven as one week ; and 
on the day next enſuing the date of the note, com- 
mences the time of 1ts — If à note be 
drawn payable one or two months after date, the 


day of payment falls an the ſame day in the ſuc- 
ceeding month, &c. from that in which the note 


was dated, although the months differ in the num- 


ber of their days. 


AnD here according to practice, the three days 
grace are allowed as on bills of exchange ; yet it 
was ruled by juſtice Deniſon in the caſe of Dexlaaꝝ 
againſt Hood, 1752, that by law there are not three 
days grace on promiſſory notes“ And in the caſe 
of Ward againſt Honeywood, Hil. 19 Geo. III. juſtice 
Buller ſaid he doubted, whether by law three days 
of grace were to be allowed on promiſſory notes, 
though in practice it was uſually done, and the re- 
porter referring to the caſe of Dexlaux againſt Hood, 
ſays, © The point, I believe, has never been ſettled 
« by a ſolemn decifion. It occurred in a cauſe -of 
« Lloyd v. Skutt, which was tried at the fittings for 
« Middleſex after M. 20 Geo. III. zoth Novem- 
* ber, before lord Mansfield.” But herein the 
queſtion was not determined.—ln the caſe of Tindal 
and others againſt Brown, Eaſter, 26 Geo. III. related 
in the third ſection of our ninth chapter, no ob- 
jection appears to have been made to the three days 
of grace, | 1 
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loxpox, 3d February 4788. 
Three Weeks? after Date I promiſe. to pay 
to Mr. Aaron "Beauchamp, or Order, Forty ve 


d. . P nds, Value received, a 
* ** Charles Davis, 
| 4 5 | - Hoſier in Fetter-lane*, 


I | Indorſetnent. 3 
: "SOM Aaron En 


The EMI uired are treated of at large in the ſecond | 
and third ſeftions o our firſt chapter. 


d This note being . payable three weeks after 4 hes 


comes:dutforyrbe>24th of February, whereto adding the three 
days grace, Wy lay of x payment will be on the 27ih,. EY 

© The maker's addreſs to the note does not add tb or diminiſh 
its validity, but is very neceſſary, in order to ſhew where he is 
to be found, as an indoi ſee is to 1 emand the money of him be- 
fore he ſues the indorſer, and. if he gives credit to him he will 
diſcharge the indorſer, as mentioned in our next EN 


ſection. 


« This is the general me thod of indorſing FN back of A note, 
and is commonly termed a Fla -indorſem which, as we 
have hinted in a note under No, I. in the firſt ſeftop 4 this 
ä 2 is the moſt ſafe and r 
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Now U. 


Buisror, 1 Men "3188, 


Months after. Date I promiſe to pay 
ae recoed, or Our Fifty Pounds, 


55 | George Hand. 
Linea-dnper in Lenin died 
Du by 1 K ) 


neee . in Ne I 1 


12 Bern, 2gth Ma, 2988 
Thiree e d alter” Date we we Fol and ſe- 

7 omiſe to pay Myr, Lazarus ullet, or 

4 8555 fag, Value received, wy 
Wet Mab Olive. 
* = 


| Tndbiftment [as i in No: IL]. 


4 This 1 made payable two months after date, becomes 
due on the 5th May} and by adding the ſheep days, grace, the 
day of payment will be on the 10th, - | 
| Þ This being made gout three months wry dates, becomes 
due on the zagth Auguſt, whereto adding the three days grace, 
the day of payment will be on the 1 September. 


Where two or more perſons give the note, attention ſhould 
be had as to their 2 jointly and ſeverally ; in which 
caſe the payee may 


them at his eleRion : but if they | jointly: and not everally Pro- 
miſe, he — ſue them jointly, a 


e them joititly, or he way ſuc any one of 


— ET — 
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51. — may. be either by Writing or Wirdk 


The different Effect thereof. Sufficient if Drawe 
under write 4 Direction to another to pay the Money, 

May be qualified" as ts pay Half in Money, &c. 
$ 2. If a Bill drawn en 4 Patty, payable out of the Pro. 
r Goods, after ä * 
is accepted by him generally, the fame it chargeablh 
en him, notwithflanding any Balance then due to bin 

, in @ running Account. 

F 3- An Agreement to accept may amount to an Acceptance; 
n . it it ſub- 
jedi thereto. | 

$ 4. Acceptance whether conditional or Islas 

$ 5. Indorſee receiving Part from an Acceptor, may di iſcharge 
the Drawer ; but if Part be received from an Ac- 
ceptor or Indorſtr, and timely Notice given, it will 
not diſcharge the Drawer or other Indorſers. _. 

$ 6. Actentur camot be diſeburged without an expreſs Declara- 

dan from the Holder. 


87 if Payer receive Part from the 1 JT Acceptor it 


not diſcharged thereby; nor although he fer ſeveral 
Tears to elapſe before ſue the Accepter. 
$$ Cautions to Acceptors. Of procuring Acceptance. What 
| to. be Jont if a Bill left for Acceptance be loft; and d of 
ſending Bills to procure Acceptance. 


| 989. Acceptance if refuſed, an Action will lie upon the Bill 


againſt the Drawer, although tho' Time of Payment 
: «30 is not come. ; 
$ 10. Of Acceptance in Part. To pay ot a bigger Tims thas 
mentioned in the Bill, After the Bill becomes payable. 
F 11. Aereptance by Partners; by Drawee's Servant; by a 
Perſon for Honor of the Drawtr. | 


IN the fourth ſection of our ſecond chapeer, we 
have ſeen that when a perſon draws à bill of 


- anfwernbye 


"exchange, e 
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anſwerable to the for the amount thereof, 
;rovided the drawee does not pay the bill; which 
by accepting it he makes himſelf liable to. And 
after acceptance he is the .original debtor, and the 
drawer is only liable in his default ; and if the 
acceptor is not called upon within a reaſonable time 
after the bill is become payable, and happens to 
break, the drawer is not liable at all, but the loſe. 
will fall on the holder of the bill; on which we 
ſhall treat in different parts of our ninth chapter; 
and here proceed to treat on the acceptance under 
the above mentioned heads. | | 


$I. ACCEPTANCE may be either by writing or 
words. If upon tender of the bill to the drawee he 
ſubſcribes accepted, or, accepted by me A. B. or 1 
accept the bill, and will pay it according to the 
contents ; theſe clearly amount to an acceptance in 
writing. A ſmall matter amounts to an m_ 
ance, as ſaying, © Leave the bill with me, I 
« will accept it;” for it is giving credit to the 
bill, and hindering the proteſt; but If the merchant 
ſays, © leave the bill with me, and I will look over 
my account between the drawer and me, and call 
* to-morrow, and accordingly the bill ſhall be ac- 
« cepted.” This is no acceptance, becauſe it de- 
pends upom the balance of accounts. 


In the caſe of Lumley againſt Palmer, Mich. 
8 Geo. II. The defendant was ſued as acceptor of 
an inland bill of exchange, and upon = evidence 
it appeared to be a parol acceptance only, which 
the chief juſtice ruled to be ſufficient, as being good 
at common law: and the ſtatute 3 & 4 Ann. c. 9. 
which requires it to be in writing, in order to charge 


* 2 Burr, R DE. Lav of Nig Prive, 270. edit. 1 $5. 
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the drawer with. damages and coſts, having a pro. 
viſo that it ſball not * to diſchar IP re. 
medy that any perſon may have: againſt the ac. 
ceptor. Upon this direction, the jury found for 
the plaintiff: but the chief juſtice of the common 
pleas, having ruled it otherwiſe, the court was 
moved for a new trial, and in order finally to ſettle 
this point, it was ordered to be argued; and after 
argument the court was of opinion, thit the di. 
rection in the preſent cauſe was right, and agree- 
able to conſtant practice." r 


3 


In the caſe of P:wel and Moliere in chancery, 
10 Geo. II. before lord Hardwicke. A bill was 
for ſatisfaction of a bill of exchange, drawn upon, 
the defendant, and accepted by him. Pending the 
ſuit, the original defendant died, and it was re- 
vived againſt his executors; praying alſo a diſcoye- 
ry of aſſets, and to be ſatisfied thereout. On the 
proofs it being queſtioned, whether the acceptance 
was ſufficient to charge the defendant, and whether, 
the plaintiff by keeping the note above ten days af- 
ter it became due, without coming to the drawer 
for the money, had not diſcharged the acceptor ;, 
but it was infiſted for the. defendant as a previous 
matter, that the plaintiff had a plain remedy at 
law, and that his caſe depended on facts that ought 
to be tried by a jury, and not be determined in 

this ; court. By lord. Hardwicke : Regularly the 
_ plaintiff ought to purſue his remedy at law, and 
not in this court; and if the caſe ſtood as it did at 
firſt, ] ſhould certainly diſmiſs_the bill ; but the 
bill of revivor, praying a ſatisfaction out of aſſets, 
and a diſcovery of aſſets, it is made a caſe of which 
this court takes cognizance, and then the prayer of 
ſatisfaction is an incident that follows with it. 
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I have therefore no doubt but the plaintiff is proper 
in praying a remedy in this court. But with re- 
— to the acceptance, if there were a. doubt of it, 
as to the fact, or whether in law what has been 
done amounts to an acceptance, it may ſtill be ne- 
ceſſary to ſend the parties to a trial at law; but I 
think there is no doubt of either. The teſtator, 
when the bill was brought 10 him, received it, en- 
tered jt in his book, according to the courſe of 
trade, and the entry is proved to have been made 
under a particular number; and wrote that number 
under the bill, and returned it. Now it is ſaid to 
be the cuſtom of merchants, that if a man under. 
write any thing to a bill, it amounts to an acce 
ance, But if there were no more than this in the 
caſe, I ſhould think it of little avail to charge the 
defendant ; but what determines me is the tellator's 
letters; and I think hon you be no cots but on 
an acc e ma etter, it 0 
acceptance „as in th e of nd 
Palmer, [the next preceding caſe] and I had a caſe 
made of, it for the opinion of the court; and it was 
ſeveral times a "1 and at laſt ſolemnly deter- 
mined, that ſuch acceptance is good ; much more 
therefore an acceptance by letter. As to the plain- 
tiff's * NN to intereſt, I think it a clear 
caſe that he is, though no proteſt has been made, 
for that it is neceſſary only to entitle the payee to 
damages / againſt the drawer ; and all the damage 
that can be had in ſuch a caſe is the-intereſt; and 
the decree was for the defendant to pay the bill of 
exchange with intereſt at the rate of four per cent: 
the plaintiff to pay the coſts to the time of the bill 
of revivor, and after each to bear their own 
coſts.— The conſtruction of the ſtatute 3 & 4 Ann. 
is, that to charge the * withintereſt a __ 
| e 
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per drawed tut refuſe to accept in writing . Where, 
ik Ha may be made; ag fREWH, 'with' 1 


and effect thercof, in our fifth chapter. 272 01 buoy 
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- opti acceptance ir dra wee underwriee 
direction to another to pay 3 money, ag In the 
caſe of Mor a = thy, Urin. 49 Geo. II. 
A bill was dr. as Ibo ws, 1 Ms. R. Whithy'; 
Sit, pleaſe to be Mr. Scot; order, nal The! 
« Newton.” Scot indorfed” it to the plaiſſtiff, Who 
ele ſented the bill to the dra wee for aceeptante, and 
de defendant (the drawee) underwrites thus +— 
* Mr. Jackſon, pleaſe to pay this note, and eha 
* jt to Mr. Newton's account. R. Whithy. ** 
was inſiſted that this was no acceptance, for hs 
defendant did not mean to become the principal 
debtor. It was only a directiprt to Jackfon, to pay 
ol.” but 6f a particular ſund ; and if there were no 
| Ven fund, the money was not to be paid. Ken 

ba pay >The ern is a direction to. Jar 


775 m; and it ſignifies not t what 
and £9246 BE pliced 5 when pald! that ie 
traflſe ctioh between them ty and! en 
clearly a ſufficient acceptance "226 


a 36117 95 
A acceptaiice may be. dale as tu pay half 
in money and half in bills. Soto pay when'gaqds 
fenr by the! drawer. are ſold. Hut he: ta whom the 
bill is due may refuſe ſuch acoeprance-and Proteſt 
the bill; ſo as ts charge 'the-dvawtr.* Anda bill may 
be. accepted as ſor part of the ſum drawn fur? butt 
och acceptance may be Gy as mentioned here. 
alter in our tenth ſection. ut. 071% gti 
Tf 0 Fr ; 7G : 147 eon 75 
$11.1 Ma blll drawn on a x factor, ch of 
the produce of el qa cifharging 1 ad 
: GJ U FE. „ + 03. 36R 
— 74 z 6 Mod. "4h 81. 4 
| » Lawof Nikfi Prius, 270. Edit. 1785. bid. 
| ceptances, 
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is chargeable on hum; notwithſtanding any balance 


then due to him in a running account with his 


incipal ; as in the caſe of Maber againſt Maſſas, 
Eater, 16 Geo. III. wherein a verdict having been 
given for the plaintiff, with 1951. damages. On 
a new trial being moved for, cler Juſtice De Grey 
reported, that William Watts, a merchant, who 
traded to Gibraltar, employed the ' defendant; 
Maſſias, as his factor there, who vie to confi 
Watts's goods to certain agents in | 
Maſſias uſed to keep an account with the agents, 
and another with Watts; but Watts had no com- 
munication with the agents. On the 21ſt of May, 
1772, Watts drew on Maſſias a bill in the followin 
terms, for balance of an account that day ſtated 
between Watts and the plaintiffs, being merchants, 
with whom he had dealings, viz. © Sir, pleaſe to 
« pay to Meſſrs. Maber and Kentiſh or order 
* 1951. 148, 10d. out of the produce of goods 
« you have of mine, now lying at Gibraltar, Bar- 
« bary, and Leghorn, as ſoon as the ſame ſhall 
come into your hands, after diſcharging the pre- 
« ſent acceptances. | | 
« To Mr. Moſes Maſfias. ' © William Watts.” 

No. 63, | tes f 

* Preſcot-Street.“ | . 1 8 

Which bill Maſſias accepted in the following words 
under written thereto, 

* agree to conform to this order, Moſes Maſſias.” 


Br roxx any payment on this bill Watts became 

« bankrupt, and on Maſſias's refuſing pay ment, this 
action was brought for money had and received to 
the plaintiff's uſe; and on the trial, gave evidence 
that Maſſias had, in 177 and in 1773, large quan- 
N E utes 


es, is accepted by him generally, the ſame 


rbary for ſale. 
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tities of Watts's goods in his hands, to the amount 
of 16571. in 1773, and more in 1772. And that 
he had paid large ſums for Watts ; but whether for 
engagements, prior to 1772 or not, did not appear, 
The defendant gave evidence of divers prior en- 
gagements, which did not cover the whole account; 
and alſo that there is, and was at the time of the 
acceptance, a balance due to Maſſias himſelf of g70l, 


 Avaan, counſel for the gn having ſhewed - 


cauſe why there ſhould not be a new trial.—By the 
court (chief juſtice De Grey, Gould, Blackſtone, 
and Nares, juſtices) : The queſtion is, Whether'the 
defendant had in his hands 1951: for the uſe of the 
plaintiff? He is proved to have had goods to the 
amount of 16571, and that his acceptances, in'the 
common and technical ſenſe of the words, as a 

plied to bills of exchange, together with certain 
other indorſements, by which he had engaged him- 
ſelf to pay money for Watts, left a balance in his 
hands more than ſufficient to pay the plaintiff; if 
we exclude the balance of 8701. due to Maſſias him- 
ſelf, This balance; then unliquidated, could never 
be meant to be provided for ; nor was the bill or 
its. acceptance meant to be ſubject to it. For then 
there would have been fraud in the. drawer, and 
alſo in the. acceptor ; for both knew, or muſt be 
ſuppoſed to know, at leaſt Maſſias knew, how the 
balance then ſtood. If he meant to have reſerved 
his own balance, he ſhould have made a ſpecial ac- 
ceptance. But having accepted it generally in the 
terms of the draft, that is, ſabject only to prior ac- 
ceptances, he ſhall not ſhelter himſelf by this con- 
cealed balance due to himſelf in the courſe of- a 
running account. Hereon the rule for — 
cauſe why there ſhould not be a new trial was dit- 
—_— 


* 


\ 


2 Black. Rep. 1072. 
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5 III. AN agreement to accept may amount to 
an acceptance; but if it be to accept on certain 
conditions, it is ſubject thereto; as by Lord Mans- 
field, in delivering the opinion of the court of 
King's Bench in the caſe of Maſonm againſt Hunt and 
another, Mich. 20 Geo. III. wherein after verdict, 
a rule for a new trial being obtained, it was con- 
tended that an agreement contained in a letter, on 
which the plaintiff relied as a virtual acceptance, 
was only conditional, qualified by a contingency; 
which being argued by counſel on the other ſide ; 
the opinion of the court was delivered by Lord 
Mansfield; when his lordſhip, ſtating the defence 
made at the trial, ſays, there is no doubt but an 
agreement to accept may amount to an acceptance, 
and it may be couched in ſuch words as to put a 
third perſon. in a better condition than the drawer. 
If one man to give credit to another makes an ab- 
ſolute promiſe ro accept his bill, the drawer or any 
other perſon may ſhew ſuch promiſe upon the ex- 
change, to get credit; -and a third perſon, who 
ſhould advance his money upon it, would have no- 
thing to do with the equitable circumſtances which 
might ſubſiſt between the drawer and acceptor. 
But an agreement to accept is ſtill but an agreement, 
and if it is conditional, and a third perſon takes 
the bill, knowing of the conditions annexed to the 
agreement, he takes it ſubject to ſuch conditions. 
An agreement to accept a bill on certain condi- 
tions is diſcharged, if the conditions are not com- 
plied with. — If there is a virtual acceptance, on con- 
lideration that goods ſhall be conſigned to the ac- 
ceptor, to anfwer the bill, together with a policy 
of inſurance upon them, the holder of the bill, by 
taking to the goods and ſelling them, diſcharges the 
acceptance.“ 


» Doug. Rep. 297. 2 Edit, © Bid. | 
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8. ACCEPTANCE, whether conditidfal or 
abſolute? Where a bill of exchange was drawn 
upon A. reſiding in London, by a 8 7 of 
goods living abroad; on its being preſetited fot 
acceptance, A. ſaid he could not then accept, be. 
cauſe he did not know whether che ſhip would 
arrive at London or Briſtol. 'B. the holder of the 
bill, agreed to leave it for, ſome time, reletving 
the liberty of proteſting it for non-acceptance, ih 
caſe A. did not accept. On a fecond application, 
A. faid, the bill-would be paid ven if the /hip were 
. This is only a conditional acceptance, de- 
nding on two events, of the ſhip's arriving at 
ondon or being loſt. And B. having the liberty 
of refuſing ſuch conditional acceptance, ' precludes 
himſelf from recovering againſt A. by afteriyards 
noting the bill for non- acceptance. Whether con- 
| 238 or abſolute acceptance, is a queſtion of 
aw. 13 wy, wy : 


THoss were the reſolutions on the cafe of Sproat 
againſt Matthews, Eaſter, 26 Geo. RN 
was argued on ſhewing cauſe why a nonfuit entered | 
herein at the laſt ſitting at Guildhall ſhould not be 
ſet aſide and a new trial granted. The facts, as 
they appeared by the report, were as follows. TI 
was an action brought by an indorfee of à bill of 
exchange againſt the 1 The bill was drawn 
on the defendant, and made payable forty days after 
fight to one Lenox or order: Allen, the (plaintiff's 
clerk, ſwore, that on the 24th of Septembet, 178 5 
he preſented the bill to the defendant, who lived in 
London, for acceptance; who told him, * that the 
« drawer had conſigned a ſhip and cargotohim and 
t another perſon at Briſtol, but as he could not then 
« tell whether the ſhip would arrive at London or 
« Briſtol, he could not accept at that time.” Upon 


which Allen ſaid, that he would leave the bill —_ 
— this 


Cuap. 1. .s 10 = 
this condition. that in the event of the defendant's 


" not ing it from che day when it was preſented, 
of he whuld be at lieny to nate it for_non-acceptange 


as from that time T this che defendant aiſented, 
and the bill! was; accordingly left at his houſe till 
the th of Octoben when Allen called again; an 
company with. the glainti ff,, to new whether the 
— would accept the bill or net: who, on 
preſſed to accept, ſaid. the chill was a god 
« 6ne,, and that it uud, be. Paige: even if the ſhip 
were loſt. Allen, i ly: upon this, carried 
che bill t now: gk. and had it noted pr 
nan cat ceptahee ahetime: jt was; firſt left with 
the defendant;;:: Theofbip afterwards arrived ſaſe at 
the pont of. Lovin; and the dargo was dilpoley x of 
by defendant; i nn yer; 9 Pen 


wil 10044 ok on „gi 2 "> 
Jus rics Duutaing! who tried this — being of 
opinion tat- this ted only to a conditional ag- 
— 71 the plaintiff was at liberty to refuſe 
* choſe ; and that his not img the bill im- 
a y aber the ſooond converſation; ſhewed · that 
be uus Hot [atisfied with ſuch conditibnal —_ 
* 8 — 8 a 

| 3; " 


111 Ben niwtion; far! ſetting, ande ahis nonſuit was 
ve two grounds; 1ſt. That this muſt be con- 
ſidered as an abſolute acceptance : adly. That if it 
wete a conditions one, it ſhould: have. been left to 
the: jury to conſider, whether the plaintiff had pre- 
cluded himſelf by his ſubſequent RET at re- 
— againſt 'the er be 
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Arrrn the oounſel on each fide had cloſed their 
arguments hereon, Lord Mansfield being abſent, 
fl irs. judges caſes their ſeparate "_ as 
4ollo | 
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. would have wherewithal to ſatisfy the bill, he 
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Josricx Writs: Whether this nonſuit * 
or not depends on two queſtions; 1ſt. Whether thi 
was an abſolute or conditional acc e? In de- 
termining which, we muſt conſider the two conver. 
ſations between Allen and the defendant . 
When the bill was firſt preſented to the dant 
for acceptance, he ſaid, he could not accept at that 
time, becauſe he did not know whether the ſhip 
would come to London or not. The reaſon of this 
anſwer is obvious, becauſe if the ſhip arrived at 
Briſtol, ſhe was  configned to another 

Then in a ſubſequent converſation, he faid, the 
« bill will be paid, even if the ſhip be loſt,” So that 
he accepted on two conditions; namely, the one, 
if the ſhip came to London, in which caſe he would 
be enabled to pay himſelf with the profits of the 
cargo; the other, in caſe the ſhip was loſt, when he 


having a policy of inſurance on the ſhip/in his 
hands; but he did not accept in the third inſtance, 
which was in the event of the ſhip's going to 
Briſtol.— The court has not of late been very nice 
with regard to what ſhall be conftrued to be an ac- 
ceptance. For though formerly it was held neceſ- 
ſary that an acceptance ſhould be in writing, yet of 
late years a parol acceptance has been deemed ſuf- 
ficient. And indeed at preſent almoſt: any thing 
amounts to an acceptance. Therefore if there were 
a doubt whether this was a conditional or an abſo- 
lute acceptance, or whether (admitting it to be 2 
conditional one only) the party had precluded him- 
ſelf by his ſubſequent conduct, the whole of the 
facts ſhould have been left to the jury. So that I 
_ of opinion that the nonſuit ought to be ſet 


Jusricx Asnuvnsr: 1 do not concur with my 
brother Willes, that this nonſuit ought to * = 
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afide. In the caſe of a written acceptance, the 
acceptance ſpeaks for itſelf. But this being a parol 
acceptance, the conduct of the plaintiff is deciſive 
againſt him. And the evidentia rei [evidence of the 

ter] ſhews that he put the right conſtruction 
on this tranſaction, by procuring the bill to be 
noted. On the -firſt converſation, the defendant 
expreſſed a doubt, whether the ſhip would come to 
London or to Briſtol; if to London, he would have 
had effects in his hands to indemnify himſelf, becauſe 
the cargo was conſigned to him; if to Briſtol; it 
was conſigned. to another perſon. Then it. was 
agreed between the parties that the bill - ſhould be 
left with the defendant, with liberty to the plaintiff 
to note it as from the firſt tender of the bill, in caſe 
the. defendant - ſhould not eventually accept. On 
the ſecond converſation, the defendant is repreſented 
to have ſaid, © the bill will be paid, even if the ſhip 
« be loſt.” The witneſs might have varied this 


phraſe. But at all events this only amounted to a 


conditional acceptance, in caſe the ſhip arrived at 
London or was loſt ; which the plaintiff afterwards 
waived. If the party had conceived it to be an ac- 
ceptance, he ſhould have required that to be ſigni- 
fied on the bill itſelf, Then it was ſaid that the reaſon 
why the bill was noted, was to mark the time from 
which it was to be conſidered as accepted; but that 
might have been better effected on the bill, by ac- 
cepting it as from that day. Then it is manifeſt 
that the parties underſtood at the time, that the 
matter was left unconcluded. If fo, the plaintiff 
is abſolutely bound by his ſubſequent act; for he 
proteſted the bill for non acceptance; therefore 
there could be nothing to leave to a jury. 


JusTice BuLLter: We are now to determine ora 
point of law, which is decifive that this queſtion 
aught not to have been left:to the jury. Whatever 


may 
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may have been the doubts formerly of hat amount. 
ed to an acceptance, I conceive it is the ſole province 
of the court to decide; whether this is an abſolute or 
a conditional acceptance. This caſe was proved by 
one witneſs on the part of the plaintiff; the defer; 
dant's counſel admitted this evidence to be true, bu 
inſiſted that upon that evidence the defendant-was 
not liable in point of law. Then there was nothing 
to be left to the jury. If the defendant had objectel 
2 the trial that the plaintiff's witneſs might be mi. 
taken in cis æxpreſſions, that might properly have 
been left to the jury, who are to decide on the cre. 
dit. or accuracy of a witneſs. Then ſuppoſing theſe 
facts had been ſtarted on a ſpecial verdict, the cou 
would have been bound to determine whether this, 
in point of law, was an acceptande or not. And 
this brings it to the true queſtion before us, namely, 
, Whether this is a conditional or an #bſblute-accep- 
tance? There is no ground for ſaying it was an ab. 
ſolute one. It was not thought of at ths trial, and 
the words of the defendant prectude: every idea o 
it. Taking both the converſations together, it is dd- 
ciſive againſt the plaintiff. At the firſt converſa. 
tion the defendant ſaid, I do not know whether de 
ſhip will come to London, and therbfore I cahαt̊ 
accept at preſent. At that time then he only intend. 
ed to accept in the event of the ſhip's coming t 
London; at the ſecond, he ſaid,” „the bill will be 
« paid even if the ſhip be loſt; both the converſe 
tions therefore amount to this, that there were tv 
events, in which the bill would be paid, the ont, 
if the ſnip came to London, the other if the were 
loſt. It is evident from what paſſed, that the de. 
fendant did not intend to accept, unleſs he had 
wherewithal in his hands to reimburſe himſelf. It 
the ſhip came to London he had the diſpoſal of the 
cargo; if ſhe-were loſt, he was in poſſeſſion of the 
policy. This therefore was a conditional accep- 
| | dance; 
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tance; and in theſe caſes the holder may chooſe 
whether de wH be ſatisfied with it or not; but here 
the plaintiff has waived it by proteſting che bill for 
non- acceptance. And his reaſon for noting it for 
non acceptance, as from the firſt day, was, that he 
might proceed againſt the drawer for intereſt for- A 
Jonger time. Hereon the rule was diſcharged, - and 
the nonfuit of che yo at this Wr 
trial confirmed. | 


zv. IF the indorſee accept uny part of me- 
ney from the acceptor, he cannot afterwards refort 
to the drawer for the remainder of the money, un- 
leſs he give timely notice to the drawer that the 
bill is not th are For where a man takes part 

of the money-otity, and does nit apprize the dra wet 
that the Whole is not paid; He gives a ne- wredit 
for the remaihder. But where timely notice is given 
that the bill is not duly paid, the receiving part of 


the money from an accepter or indorſer, will not 


diſcharge the drawer or ther ĩndorſers. For it ig 
for their ad vantage that as mach fould de nee 
from others 4s may — 


8 VI. ACCEPTOR datinot be diſcharged with 
out an exprefs declaration frotm the holder; as held 
in the cafe of 'Dingwall ugainſt Dunſler, Mich. 20 
Geo. III. The plaintiff as indorſee of a bill of ex. 
change for 4001. dated 10th July, 1774, and paya- 
able in five months, brought an action of aſſum tit 
againſt the defendant, as acceptor ; and the cauſe 
came on to be tried before Lord Mansfield, at the 
laſt ſittings for Middleſex, when two forts of defence 
were ſet up. 1. That the bill was given for money 
won at play. 2. That the plaintiff by his conduct, 


DPurnford and Eaſt, Rep. d Law of Niſi Prius, 271, 
182. ˖ Edit. Wy; Cites Johnſon, v. 
Kenyon, C. B. Hil. 5 Geo. III. 

though 
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though not in expreſs terms, had d to. dif. 
charge the acceptor, and ſeek his — — againſt 
the drawer, | | 


To prove that the money was won at play, the 
defendant's counſel called the drawer, (one e) 
who had been diſcharged under an inſolyent deb. 
tor's act; but as his future effects ſtill remained lia. 
ble to the debt, his lordſhip rejected him, as an 
inadmiſſible witneſs; and the cauſe went to the jury 
on the other queſtion. They found for the defen. 
dant ; upon which the plaintiff obtained a rule to 
ſhew cauſe why there ſhould not be a new trial, 
which now came on to be argued. |. The moſt ma- 
terial facts of the caſe were as follows: The bill was 
accepted by the defendant merely to lend his credit, 
and accommodate the drawer. Fitzgeral, the payee, 
indorſed it to the plaintiff, and delivered it to him 
in payment for jewels. After it became due, the 
plaintiff, underſtanding that the acceptor never had 
any conſideration for accepting it, and. that Wheate 
was the real debtor, wrote to one Ready, (Wheate's 
attorney) on the 6th of February, and on the 4th of 
November, 1775, preſſing him for the payment.— 
Dunſter on the 13th of February, 1775, wrote a 
letter to Dingwall, thanking him in ſtrong terms for 
uot proceeding againſt him, but mentioning in the 
ſame letter, that he had been informed by a perſon 
who had been ſent from him to Dingwall on the bu- 
ſineſs, that Wheate had taken up the bill, and given 
another to Dingwall's ſatisfaction, It did not appe 
that Dingwall took any notice of that letter. Ding: 
wall for — time received intereſt upon this bill 

from Wheate, and alſo the principal due by another 


© If it had been proved, that an innocent indorſee for valua- 
the bill was for money won. at ble confideration; as ſhewn in 
play, it would have been void in our ſeventh chapter, : 
the handsof the plaintiff, though ; 
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bill 


bill which was made at the ſame time, and drawn 
and accepted by the ſame parties, and under like 
ircumſtances. The plaintiff ſuffered ſeveral years 
o elapſe without calling upon Dunſter, or treating 
him as his debtor. EP | 


Taz counſel hereon having cloſed their argu. 
ments, in which was Cited the caſes of Black againſt 
Pele, and Walpole againſt Puliney ; the judges deli. 
ered their ſeparate opinions. | | 


<1 7 Aa 


Loxp MANSFIELD : There is no doubt but a hol. 
der of a bill way diſcharge any of the parties, but 
there is this difference between the acceptor and the 
others, that the acceptor is firſt liable, and, to be 
intitled to have recourſe againſt him, it is not ne- 
ceſſary to ſhew notice, — to him of non-payment 
by any other perſon. In the preſent caſe the queſ- 
ion is, whether any thing has in fact been done to 
diſcharge the defendant. The plaintiff being ap- 


w—_ S 


* 


fit the bill was drawn, did right in conſidering him 
as his debtor, and recurring to him for payment. 
The defendant was ſenſible of his kindneſs in not 
reſorting tohim in the firſt inſtance, and wrote to 
thank him for it. No uſe was made at the trial, nor 
on the preſent argument, of what might have been 
a material circumſtance, viz, the defendant's havin 
written to the plaintiff, that he had been inform 
by a perſon who had been ſent from him to the 
plaintiff to talk with him about the bill, that it had 
been delivered up to Wheate. Probably the fact 
did not warrant him in this aſſertion. If the plain- 
tiff, by any thing in his conduct, had confirmed him 
Winſuch a belief, it might have altered the caſe ; but 
nothing of that ſort _— I think there is no 
ground to ſay he was diſcharged. 
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prized that Wheate was the perſon for whoſe bene. 
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| JusTiCz, WiLLEs : I am of the ſame opinion. 
do not think ſilence can diſcharge. the acceptot 
No cafe of a tacit diſcharge has been produced. Jn 

Nack v. Peele, the diſcharge was in expreſs. word; 

n Walpole v. Pulincy, the caſe was put upon the 
entry in the book being an expreſs diſcharge. Be. 
. ſides that caſe is ſtill depending. 1 


Jus ries Asununsr: 1 am of the ſame opinion. An 
acceptor makes himſelf the debtor, and bis caſe is 
different to that of the other parties to the bill. No. 
thing but an expreſs diſcharge will do; The de. 
ſendant endeavours to prove a diſcharge, from letters, 
but they do not come up to it, and the conduct of 
the plaintiff amounts only to indulgence towards thy 
acceptor. | | TIT: 


Jvsricz Buriter: I am clearly of the fame opi. 
nion. Nothing but an expreſs agreement can dif 
charge an acceptor. And nothing of that ſort ap- 
pears in this caſe. The plaintiff's. conduct meant 
nathing more, but that he would try, tp. recoyer from 
the drawer, who was the original and true debtax, 
— he could. Hereon the rule was made ab. 

ute.“ N . 


8 VII. IF payee receive part from the drawer, 
acceptor is not diſcharged thereby; nor although be 
ſuffer ſeveral years to clapſe before ſue the accep- 
tor. In the caſe of Elis againſt Galindo, Mich, 24 
Geo. III. in which an action of affump/it was brought 
by the payee of a bill of exchange, ſor 30l. againſt 
the acceptor. The drawer and acceptor were bro. 
thers. When the bill became due, the plaintif 
received of the drawer 3l: 158. 4d. and at the ſame 

Dong. Rep. 274, 2 Edit. + 
time, 
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e, the ſollowing indorſement was made on the 
ill, viz. “ Received on account of this bill 3I. 1s. 
4d. Balance remaining 26l. 4s. 8d. I promiſe to 
y to Mr. Thomas Ellis, within three months from 
the date of this.” Signed by James Galindo, who 
as the drawer, The balance was never paid, and 

the diſtance of three years this action was brought 
gainſt the acceptor. The cauſe was tried — 
rd Mansfield, who thought the acceptor was diſ- 
harged, and nonſuited the plaintiff, 


Bur a rule being obtained to ſhew cauſe why 
ere ſhould not be a new trial, it was contended 
or the plaintiff by the ſolicitor general (Lee), and 
Baldwin, that the indulgence for three months could 
10 more be held to amount to a diſcharge, than the 
payment of part, and that it was clear law, that 
payment of part by the drawer would not diſcharge 
he acceptor. An acceptor and drawer ſtand in dif. 
rent ſituations. The indorſement was made to 
prevent an imputation of laches, becauſe: delay in 
oming againſt an acceptor, may diſcharge a drawer 
pr indorſer. But nothing under the limitation of 
Ix years will diſcharge the acceptor. | 


By Lord MAxsrIEIp: The doubt is, whether, 
nſtead of a nonſuit the queſtion ſhould not have 
deen left to the jury, it being a queſtion of inten- 
ion ariſing out of the circumſtances. The bill way 
probably an accommodation bill, as the drawer and 
acceptor were brothers. Juſtice Willes: It way 
eſtabliſhed by Dingwall againſt Dunſter [the caſe in 
the next preceding ſection], that laches [negligence] 
will not diſcharge the acceptor. My doubt is, how 
far this indorſement neceſfurity diſcharges the ac- 
_ and I think that queſtion ought ta have been 
left to the jury,——Juſtice Buller: There is no 
doubt as to the-law. Ir is as has been ſtated by the 
| - counſel 


64 Char. IV. $ vir. S vi. 


_ counſel for the plaintiff, I rather think the caſ 
ſhould have gone to the jury. But I am not, the 
fore, of opinion that there ſhould be a new tri; 

The indorſement could not have been meant as at 

additional ſecurity, for the drawer was equally li 

ble before. I ſhould have-left the queſtion to th 

jury, but with very ſtrong obſervations ;. and as the 
demand is ſo ſmall, I do not think there ſhould | 

a new.trial,—Hereon the rule was diſcharged. * 


S VIII. CAUTIONSto acceptors in various i 
ſtances, appearing ſo conſpicuous from what ha 
been treated on under the foregoing heads of. this 
chapter, we need here only mention that if drawet 
has heard that a drawer is failed, he ought not to 
accept any of his drafts afterwards ; as his ſo doing 
may either prejudice himſelf, or a third perſon, 
which he ſhould carefully avoid, and not 
without a ſufficient ſecurity againſt all claims and 
demands, that may be made either by the drawer 
.himſelf, or any other in his right, For a bill once 
accepted cannot be revoked by the party that accep- 

ted it, though immediately after, and before the 

bill becomes due, he hath advice that the drawer is 
broke. | 


Waexx a bill of exchange is drawn, the payee ot 
indorſee ſhould go or ſend to the drawee, and offer 
the bill for acceptance; as we have mentioned in the 
fourth ſection of our ſecond chapter, and in the third 
ſection of our fifth, that the drawee muſt (unleſs 
dead or not to be found) be deſired to accept the bill 
before there can be a proteſt for non-acceptance, 
And this being the. caſe, the bill ſoon after it is 
drawn, is uſually preſented by the payee or indorſee 
(if it be indorſed) his agent, friend, or ſervant, to 


* Dovg. Rep. 250. 2 Edit. 6 


Pg DS  _ WS 1 w__ — an — — 


Crap, IV. F vin. 65 


the drawee for him to accept; though an indor- 
ſee is not obliged to preſent the bill for accept- 
ance before it becomes due; as ſhewn in the fifth 
ſection of our ninth chapter. | 3 


Ir the bill is ſent up to London, it is cuſtomary 
for the poſſeſſor thereof to carry or fend it (on re- 
ceipt, or as ſoon as poſſible after it is received) to 
the merchant or banker's houſe, on whom it is 
drawn; for acceptance, and leave it there (if de- 
ſired) till the next day, except the poſt goes out 
the ſame day it is received (which oſten happens 
from the unavoidable irregularity of its arrival) i 
which caſe it is ſaid, the bill ſhould be accepted or 
proteſted; which acceptance ſnould be in writing, 
whereof mention is made in our ſecond chapter, 
ſection the fourth, paragraph the fourth, and in the 
firſt ſection of this chapter. But as to the excep- 
tion of the poſt's going out, it ſeems according to 
the cuſtom of merchants, the party on whom the 
bill is drawn may have twenty-four hours to conſi- 
der whether he will accept it or not. If a bill be 
drawn on two, who are not in partnerſhip, in 
order to bind both, a joint acceptance. is neceſſary, 
as ſhewn hereafter in our eleventh ſection. +» 


Wurm a bill of exchange is drawn and delivered 
to the payee, it is prudent for him to take an exact 
copy thereof before the bill is left for acceptance; 
and the perſon who Teaves it (if he has not an exact 
copy) ſhould have the principal contents of the bill, 
viz, the number (if it be numbered,) date, drawer's 
name, ſum drawn for, when payable, and to whom; 
minuted down in writing, whereby he may be ſure to 
identify the bill when he calls for it.—If a bill, 
when left for acceptance, be loſt, he to whom it is 
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procure acceptance and payment to a bill ſent him, 


66 Chap. IV. $ VIII. 


payable is to requeſt the drawee to give him a note 
for the payment according to the time limited in the 
bill; atherwiſe there muſt be two proteſts, one for 
non-payment, the other for nom acceptance. In 
this caſe of the bill being loſt, the drawee, if he in- 
rended to accept, ſhould give a note under his hand 
for the payment of the ſum mentioned in the bill 
to the payee, or to his order upon delivery of the 
ſecond, if it come in time, or if not, upon that 
note, which is in all reſpects and caſes to have the 
law privilege of a bill of exchange. If ſuch note be 
refuſed, proteſt ſhould be immediately made for 
non-acceptance, and forwarded to the drawer or re- 
mitter ; as that for. non-payment ſhould. be (thou 
there is neither bill nor note to demand it on) if t 
contents of the loſt bill are not ſatisfied at the time 
limited for payment. | 


ſend it to J. S. to get it accepted, which it 
done accordingly, A. may notwithſtanding, bring 
an action againſt the acceptor, for J. S. has it in his 
power to act either as ſervant or aſſignee; for he may 
witneſs his election by filling up the blank over the 
name to receive it as indorſee, or by omitting it act 
only as ſervant. Where a perſon has. bills ſent to 
him to procure their acceptance, with directions 
to return them or hold them at the orders of the 
feconds, &c. and he to whom they are ſo ſent either 
_ or neglects to demand acceptance, or if he 
ſuffers the party on whom they are drawn to delay 
their acceptance, and the drawers in the interim 
fail; this will not ſubject him to a payment of their 
value; but, it is ſaid, if he be u and preſſed to 
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and ſhould protract, or refer the getting it done, and 


the acceptant, being ignorant of the drawer's cir- 
cumſtances, declares he would have accepted it, 
had it been timely preſented, the perſon guilty of 
this neglect will be 8 to make good the loſs, 
that has happened to his correſpondent purely 
through his omiſſion and — 


$ IX; ACCEPTANCE if refuſed, an action will 
lie upon the bill againſt the drawer, before the time 
when it 1s „ N as in the caſe of Milford 
againſt Mayor, Hil. 19 Geo. III. On a rule to 
ſhew cauſe why the defendant ſhould not be dif. 
charged. The ground was, that by the affidavit on 
which he was held to bail, it was ſworn, “that he 
« was indebted to the plaintiff as indorſee of a bill 
« of exchange,” but that the bill in fact was not 
yet due. The defendant was the drawer of the bill, 
and the drawee had refuſed to 5 it, By juſtice 
Buller: It is ſettled, that, if a bill of exchange is 
not accepted, an action on the bill will lie imme- 
diately againſt the drawer, although the time of 

ayment is not come. This I remember to have 

n determined in the year 1765, in a cauſe in 
which Sir Fletcher Norton was counſel for the de- 
fendant.' The reaſon is this, as lord Mansfield ſaid 
in that caſe, that what the drawer had undertaken 
has not been performed, the drawee not having 
given him the credit which was the ground of the 
contract. There have been a great many actions of 
the ſame ſort ſince that time, —Juſtice Willes and 
Aſhhurſt, being of the ſame opinion with juſtice 
Buller, (lord Mansfield abſent) the rule was 
diſcharged.* 5 


Ur. Mercatoria Rediviva, 454. Doug. Rep. 55. 2 Edit. 
4 It v. Purrier, Law _ n : 

i Prius, 269, Edit. 1785. 
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SX. AS a perſon when drawn, on may totally 
refuſe acceptance, he may accept the bill in part; 
but the payee may refuſe ſuch acceptance, and pro- 
teſt it, ſo as to charge the drawer. And it is ſaid, 
that after ſuch acceptance, and refuſal of payment, 
he hath the ſame liberty of charging the drawer, 
that he had in caſe the bill had been accepted abſo- 
lutely, and pay ment refuſed.* A bill may be ac- 
cepted for part, where the party upon whom drawn 
hath no more effects in his hands; which is uſually 
done; and in ſuch caſe there may be a proteſt im- 
mediately for the reſidue, or, after payment of the 
part there muſt be a proteſt for the remainder, 
An acceptance to pay leſs than is mentioned in the 
bill is good for ſo much againſt the acceptor- 


Ax acceptance may be to pay at a longer time 
than mentioned in the bill. —In the caſe of Price 
and Shute, Eaſter, 33 Car. II. where a bill was 
drawn payable the firſt of January; the perſon 
upon whom the ſame was drawn, accepts it to be 

aid the firſt of March; the ſervant brings back the 
Gin. The maſter, r large acceptance, 
ſtrikes out the firſt of March, and puts in the firſt 
of January, and then ſends the bill to be paid. 
The acceptor then refuſes. Whereupon the perſon 
to whom the moneys were to be paid, ſtrikes out the 
firſt of January, and puts in the firſt of March again, 
On an action brought on this bill, the queſtion was, 
Whether theſe alterations did not deſtroy the bill! 
and it was ruled they did not. 


Wurkx a bill was drawn payable ſuch a day, and 
the drawee accepted it ſome time after, it-was held 
the acceptor was liable to the payment thereqf. 


» 3 New Abr. 614, 4 Molloy, b. 2, c. 10, ſect. 28, 
e Strange, 214. * 1 Salk, 127. 
And 
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nd in the caſe of Muford againſt Walcot, x W. III. 
where acceptance was after the day of payment. 
By chief juſtice Holt: Acceptance after the day of 
payment is common, and there is no inconveniency 


in it.“ 


Ir a bill is not accepted, to be paid at the exact 

time, it muſt be proteſted; but if accepted for a 
longer time, the party to whom a bill is made 

payable, muſt proteſt the ſame for want of accept- 
ance, according to the tenor ; yet he may take the 

acceptance offered notwithſtanding. Nor can the 

acceptor, if he once ſubſcribes the bill for a longer 
time, revoke the ſame or blot out his name, al- 

though it is not according to the tenor of the bill: 

for by his acceptance, he hath made himſelf debtor, 

and owns the draft made by his friend upon him, 

whoſe right another man cannot give away, and 
therefore cannot refuſe or diſcharge the acceptance. / 
—This caſe will admit of two proteſts, perhaps 

three.. 1. One proteſt muſt be made for not ac- 

cepting according to the time. 2. For that the 

money being demanded according to the time 

mentjoned in the bill, was not paid. 3. If the 

money is not paid according to the time the accep- 

tor ſubſcribed or accepted. 


XI. AS to acceptance by ers. In the cafe 
of Pinkney againſt Hall, 8 W. III. it was held, that 
if a bill be drawn on one perſon only, the payee, 
he to whom the bill is made payable, muſt regularly 
reſort to the drawee, and deſire him to accept: 
and if drawn on two, it muſt regularly have a joint 
acceptance; but by the cuſtom of England, where 
there are two joint traders, and one accepts a bill 
drawn on both for him and partner, it binds both, 


boy Ld. Raym. $746 8 2 Mercateria Rediviva, 481. a | 
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if it concerns the joint trade; otherwiſe if it con. 
cerns the acceptor only in a diſtinct intereſt and 
reſpe& ;* whereof mention is again made in the 
fifth ſection of our ſixth chapter. If ten merchants 
employ one factor, and he draw a bill upon them 
all, and one accept it, this ſnall only bind him and 
not the reſt.i e 


Wart a book-keeper, or ſervant, or other per- 
ſon, having authority, or uſually tranſacting buſi. 
neſs of this nature for the maſter, accepts a bill of 
exchange, this ſhall bind ſuch maſter.” 


I x the caſe of Thomas againſt Biſbop, Mich. 7 Geo, 

II. where the plaintiff was indorſee of a bill of ex- 
change, drawn from Scotland, upon the defendant, 
in theſe words, «At thirty days fight pay to J. 8. 
« or order 200 l. value received of him, and place 
« the ſame to the account of the York-buildings 
« company, per advice from Charles Mildway. 
« To Mr. Humphry Biſhop, caſhier of the York. 
« buildings company, at their houſe, in Wincheſter- 
« Street, London. Accepted 13th June, 1732, per 
« H. Biſhop.” The bill not being paid, an action 
was brought againſt the defendant on his acceptance, 
And the defendant proved that the letter of advice 
was addreſſed to the company; and that the bill 
being brought to their houſe, he was ordered to ac- 
cept it, which he did in the ſame manner as he had 
— other bills. But Mr. juſtice Page, who 
tried the cauſe, directed the jury to find for the 
plaintiff, which they did accordingly. 


| AD upon a motion for a new trial, the court 
held this direction to be right. For the bill, upon 


II Salk. 126. Id. Raym. 175. * 3 New Abr. 611. 
Ia of Niſi Prius, 20. 225 1 
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he face of it, imports to be drawn upon the de- 


— , 
1d fendant, and it is accepted by- him generally, and 
ne not as ſervant to the company, to whoſe account he 


had no right to charge it, till actual payment b 
imſelf. And this being an action by an indorſ 

it would be of dangerous conſequence to trade, 
to admit of evidence ariſing from ſuch extrinſit 
ircumſtances, as the letter of advice. And they 
aid, this differed widely from the caſe of à bil 
zddrefled to the maſter, and underwrote by the 
ſervant z where undoubtedly the ſervant would not 
be liable, but his acceptance would be confidered 
as the act of the maſter. A bill of exchange is a 
contract by the cuſtom of merchants, and the whole 
of that contract muſt appear in writing. Now 
here is nothing in writing to bind tHe company, nor 
can any action be maintained againſt them upon 
the bill; for the addition of caſhier to the defend. 
ant's name is only to denote the perſon with more 
certainty, and the York-buildings houſe is only to 
inform the order where the drawee is to be found ; 
and the direction, whoſe account to place it to, is 
for the uſe of the drawee only. And they com- 
pared it to the caſe of Carth. 5. 2 Yen. 307. where 
a bill was drawn payable” to Price for the uſe of 
Calvert, and held that the legal property was in 
Price, which is ſtronger than the preſent caſe. 
They ſaid, it might be otherwiſe if the action had 
been by J. S. who was privy to the tranſaction, and 
it had appeared he tendered the bill as a bill on the 
company, But this plaintiff being a ſtranger, they 
could not conſider thoſe circumſtances. —The plain- 
tiff had judgment. | 
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Acceprance by a perſon for the honor of the 
drawer, is held to be binding ;* whereof mention 


* Sttarige, 955. 4" at 1 Salk, 129. A 
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J. S. and he refuſes to accept it, or if he be out of 


will again be made towards che end of the third ſec. 
tion, in our tenth chapter.— If a bill be drawn on 


town, and has left no order or authority to accept 
bills; and that A. B. will accept the bill for the ho. 
nor of the drawer ; in either of theſe caſes the party 
to whom the ſaid bill is payable, or his aſſigns, the 
indorſees, ought in the firſt place to cauſe proteſt to 
be made for non-acceptance by J. S. — he may 
take the acceptance of A. B. for the honor of the 
drawer; for otherwiſe the drawer may alledge that 
he did not draw the bill on A. B. but on J. S. 
and therefore according to the cuſtom of merchants, 
diligence ought to be uſed towards J. S. and by 
proteſt to prove his want of acceptance. — If A. 
draw a bill on B. and B. living in the country, C. 
his friend accept it, the bill muſt not be proteſted 
for non- acceptance of B. and then C's. acceptance 
ſhall bind him to anſwer the money.. 


Marius, 88.—-—Acceptance ** ſum mentioned in the bill of 
for honor is uſually made in * exchange whereupon proteſt 
thoſe or like words. I the un- © is made, &c. 

« derwritten do bind myſelf az 4 Law of Niſi Prius, 271, 
«« principal according to the Edit. 1785. 
* cuſtom of merchaats, for the ; 
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CHAP: V. 


51. Of the Proteft; by whom to be made; its Uſe and Effect. 

$ 2. 1ts Uſe and Effet? as to Foreign Bills. The Uſe of noting ; 
and Expence thereof. | 

53. hen and on what Occaſions the Proteſt is to be made; and 
of giving the Drawer, or Indorſer Notice of Non-accep - 
tance, or Non-payment, Of Proteſt for better Secu- 
rity, 

54. Party to whom a Bill is payable ſhall not make Uſe of the 
ſecond Bill of Exchange to charge the Drawer,when the 
firſt Bill was accepted, and he flaid beyond the uſual 
Time, and did not proteſt the fit Bill for Non-pay- 

ment. | 


A® in the fourth ſection of our ſecond chapter we 
have mentioned that the payee or indorſee of 
a bill of exchange, is to go or ſend to the drawee 
and offer it for acceptance; and that if the drawee 
refuſe to accept the ſame, and it be of the value of 
201. or upward, and expreſſed to be for value receiv- 
ed; the payee or indorſee may proteſt it for non- 
acceptance ; and notice thereof muſt be given the 
drawer or indorſer. And in caſe the bill be accept- 
ed by the drawee, and after acceptance he fails or 
refuſes topay the ſame within three days after it be- 
comes due; the payee or indorſee is then to get it 
proteſted for non-payment, notice whereof muſt 
likewiſe be given the drawer or indorſer. And as 
the ſubjects of our next preceding chapter have 
been on acceptances, wherein mention of proteſt 
hath occaſionally been made; we ſhall here firſt treat 
on the proteſt as ordained by the ſtatutes 9 & 10 
W. III. and 3 & 4 Ann. and then from the deter- 

minations 
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| happen in the courſe of trade and commerce, by | 
reaſo 


bill or bills of exchange ſhall be acknowledged, 


minations of the courts had thereon ſhew the uſe 
and effect thereof. In our ſecond ſection treat on 
the uſe and effect of the proteſt as to foreign bills, 
The uſe of noting ; and from thence proceed with 
the propoſitions of our third ſection; as concern. 
ing when and on what occaſions: the proteſt is to 
be made, and the notice to be given the drawer or 
indorſer of non-acceptance or non-payment. And 
conclude the chapter with our fourth ſection. 


$I. AT common law this difference ſubſiſted 
between foreign and inland bills, that there was no 
cuſtom of proteſting the latter, ſo as to ſubject the 
drawer to intereſt and damages in caſe of non-pay- 
ment, as there was on the former ; to remedy this 
inconvenience the ſtatute g & 10 W. III. c. 15. 
and afterwards the 3 & 4 Ann. c. 9. were- made, 
which ſtatutes we ſhall now proceed to take a view 


By ſtatute 9 & 10 W. III. after reciting that 
great damages and other inconveniencies frequently 


n of delays of payment and other neglects on 
inland bills of exchange; it is enacted, “ that all 
« and every bill or bills of exchange drawn in or 
dated at and from any trading city, town, or any 
other place in the kingdom of England, dominion 
« of Wales, or town of Berwick upon Tweed, of 
c the ſum of 51. or upwards, upon any perſon or 
« perſons of or in London, or any other trading 
« city or town, or any other place (in which ſaid 


* and expreſſed the ſaid value to be received) and 
« 18 and ſhall be drawn payable at a certain number 
« of days, weeks, or months after date thereof; 
« that, from and after preſentation and acceptance, 
„of the ſaid bill or bills of exchange, (which ac- 
f « ceptance 
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ceptance ſhall be by the under-writing the ſame 
under the parties hand ſo — and after the 
« expiration of three days after the ſaid bill or bills 
ſhall become due, the party to whom the ſame 
are made payable, his ſervant, agent, or aſſigns, 
may and ſhall cauſe. the faid bill or bills to be 
« proteſted by a notary public, and in default of 
© ſuch notary pulic, by any other ſubſtantial perſon 
of the city, town or place, in the preſence of 
© two or more credible witneſſes ; refuſal or neg- 
© lect being firſt made of due payment of the ſame ; 
* which proteſt ſhall be made and written under a 
© fair written copy of the ſaid bill of exchange, in 
© the words or form following: Know all men, that 
„A. B. on the 0 
at the uſual place of abode of the ſaid 
have demanded payment of the bill of which the above 
's the copy, which the ſaid did not pay ; 
berefore I the ſaid do hereby proteſt 
be ſaid bill, Dated at this 
ay of « which proteſt ſo made, 
© ſhall within fourteen days after the making there- 
of be ſent, or otherwiſe due notice ſhall be given 
thereof to the party from whom the ſaid bill or 
© bills were received, who is, upon producing ſuch 
* proteſt to repay the ſaid bill or bills, together 
with all intereſt and charges from the day ſuch bill 
or bills were proteſted, for which proteſt ſhall be | | 
paid a ſum not exceeding the ſum of ſix-pence ; 


7 


or * and in default or neglect of ſuch proteſt made and 
0 * ſent, or due notice given within the days before | 
| 


limited, the perſon fo failing or neglecting 
thereof is and ſhall be liable to all colts, damages | 
* and intereſt, which do and ſhall accrue thereby.” \ 
And herein is contained a proviſo that in caſe an in- 
land bill is loſt or miſcarried, the drawer ſhall give 
another, whereof we have treated in the third ſec- 


tion of our ſeventh chapter. * " 
| 
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As this ſtatute could not operate, unleſs the 
party, on whom the bill was drawn, accepted it by 
underwriting the ſame, which few or none cared to 
do, it was defective: to remedy which the before- 
mentioned ſtatute of 3 & 4 Ann. was, made; where- 

by it was provided that, in caſe the party on whom 
an inland bill of exchange ſhall be drawn, ſhall re. 
fuſe to accept the ſame, by underwriting it, or by 
an indorſement in writing, the party to whom pay- 
able ſhall cauſe ſuch bill to be proteſted for non- 
acceptance as in caſe of foreign bills, for which pro. 
teſt thall be paid 28.“ and no more. And that no 
acceptance of ſuch inland bill ſhall charge any per- 
ſon, unleſs under written or indorſed ; and if not 
ſo underwritten or indorſed, no drawer ſhall pay 
coſts, damages, or intereſt, unleſs proteſt be made 
for non-acceptance, and within fourteen days af, 
ter proteſt, the ſame be ſent, or notice thereof given 
to the party from whom ſuch bill was received, 
or left in writing at his uſual place of abode ; and 
if ſuch bill be accepted, and not paid within three 
days after due, no drawer ſhall pay coſts, damages, 
or intereſt thereon, unleſs proteſt be made and ſent, 
or notice given as aforeſaid. Nevertheleſs the 
drawer ſhall be liable to payment of coſts, damages, 
and intereſt if any one proteſt be made for non-ac- 
ceptance or non-payment, and notice be ſent, given, 
or left as aforeſaid, | | 


Bor it is hereby pI that, no ſuch proteſt 
ſhall be neceſſary either for non-acceptance or non- 
payment, unleſs the value be expreſſed in ſuch bill 
to be received, and unleſs the bill be drawn for 20l. 
or upwards, and. that the proteſt hereby required 


The uſual charge of proteſt But ſee more concerning this 
in and about London is 58. hereafter towards the conclu- 
whercof 28, is the ſtamp duty. ſion of our ſecond ſection. þ 

_ X for 
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for non- acceptance ſhall be made by ſuch 
as are appointed by the ſtatute of ꝙ & 10 W. 
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Aup it is enacted by this ſtatute of 3 & 4 Ann. 
that, if any perſon accept ſuch bill of exchange in 
ſatisfaction of any former debt, the ſame ſhall be 
eſteemed a full payment, if he doth not uſe his en- 
deavour to get the ſame accepted and paid, and 
make his proteſt for non-acceptance or non-pay- 
ment. Provided that nothing herein contained 
ſhall extend to c—_— any remedy that any per- 
ſon may have againſt the drawer, acceptor, or in- 
dorſer of ſuch bill. -For more concerning accept- 
ing a bill in ſatisfaction ofa former debt, ſee the lat. 


+ ter part of the fourth ſection in our ninth chapter. 

221 08 wetrs ny 

. FroM this relation it appears by whom the proteſt 
nis to be made, and that the ſtatute 9 & 10 W. III. 
4, Ne. 7. gives power of proteſting any inland bill of 


exchange of five pounds or upwards, (in which is 
acknowledged and expreſſed the value to be receiv- 
ed;) yet this act had no effect, unleſs the party on 
whom the bill was drawn, accepted it by under- 
writing, and that therefore by the ſtatute 3 & 
4 Ann. c. 9. the ſame power is given in caſe the 
party refuſe thus to accept, or to accept it by an in- 
dorſement in writing, with proviſo that no proteſt, 
ſhall be neceſſary, unleſs the bill be drawn for twen- 
ty pounds or upwards. 12 al 


X Axp thus having taken a view of thoſe ſtatutes, 
ve come now to treat on the determinations of the 
|. courts had thereon with reſpect to the proteſt ; and 
4 Were we may obſerve that a proteſt on a foreign bill 


was part of its conſtitution ; on inland bills a proteſt 
is is neceſſary by the ſtatute 9 & 10 W. III. but it 
v- W was not — 4 at common law; and this ſtatute 
aoes not take away the plaintiff's action for want of 
of a pro- 
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a proteſt, nor does it make ſuch want a bar to the 
plaintiff's action; but ſeems only in caſe there be m 
proteſt, to deprive the plaintiff of intereſ and cli 
and to give the drawer a remedy againſt him if he 
makes no proteſt. | "94 | 


As in the caſe of Boraugh againſt Perkins, Mich 
2 Ann. where a writ of error was brought on 

judgment by wl dicit, in r the drawe 
of an inland bill of exchange, it was objected 
that ſince the act of & 10 W. III. no damages ſhall 
be recovered againſt the drawer upon a bill of er 
change, without a proteſt, and therefore the actio 
lies not, there being no proteſt. But by Holt, chie 
juſtice : the ſtatute never intended to ' deſtroy the 
action for want of a proteſt, but only to deprive the 
party of recovering intereſt and 'coſts upon an 
inland bill againſt the ' drawer, without notice 
of non-payment by proteſt : For before the ſta, 
tute there was this difference between foreign and 
inland bills of exchange; if a bill was foreign, one 
could not reſort to the drawer for non- acceptance: 
or non-payment without a proteſt, and - reaſonable 
notice thereof, But in caſe of an inland bill, there 
was no occaſion for a proteſt; but if any prejudice 
happened to the drawer by the non-payment of the 
drawee, and that for want of notice of non-pay- 
ment, which he to whom the bill is made ought u 
give, the drawer was not liable; and the word dar 
mages in the ſtatute, was meant only of damage 
that the party is at by being longer out of his money 
by the non-payment of the drawer, than the tenor 
of the bill purported, and not of damages for the 
original debt: And the proteſt was ordered for the 
benefit of the drawer ; if any damages accrue 
to the drawer for want of a proteſt, they ſhall be 
born by him to whom the bill is made; and if no 
damages accrue to him, then there is no harm _ 


him, and à proteſt is only to give a formal notice, 


the 
e that the bill is not Accepted, or is accepted and not 
paid; and if, in ſuch caſe, the damages amount to 


he value of the bill, there ſhall be no recovery, 
but otherwiſe he ought not to loſe his debt; but that 
vught either to appear by evidence upon _—_—— - 
, or by ſpecial -pleading, and the act is very ob- 
curely and doubtfully penned, and we ought not by 


n 
v conſtruction upon ſuch an act to take away a man's 
tel right. And the judgment was affirmed by the whole 
hal cur.. 3 | 

er. £76776 fla ects 0 
tion In the caſe of Poel and Moliere in chancery, 10 
hie Geo. II. which is deſcribed at large in the firſt ſec. 
the tion of our next eding chapter, and there ſhewn _ 
the chat a bill was for ſatisfaction of a bill of exchange 

ul drawn upon the , defendant and accepted by him; 
tic and pending the ſuit, the original defendant died, 
ſta and it was revived againſt his executors, Here lord 
and rdwicke being ſatisfied as to the acceptance, his 


one lordſhip ſaid ; as to the plaintiff's being intitled to 
nee intereſt, I think it a clear caſe that he is, though 
ble no proteſt has been made; for that it is neceſſary 
ere only to intitle the payee te damage againſt the 
ice drawer; and all the damages that can be had in ſuch 
the a caſe is the intereſt. And his lordſhip decreed for 
45. Nhe defendant to pay the 611 of exchange with intereſt 
tut the rate of four per cent. The plaintiff to pay the 
da · Ncoſts to the time of the bill of revivor, and aftep 
each party to bear their own coſts. | | 


Hence the uſe and effect of the proteſt may be 
perceived, and we may juſt obſerve that it ſubjects 
the drawer to anſwer in caſe of non-acceptance or 
non-payment ; but.does not diſcharge the acceptor 
if the bill be accepted; for the payce, or perſon to 


® 3 Salk, 131, Lord Raym. 993. 


v hom 
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hom payable, hath now two remedies, one again 
the drawer, and the other againſt the acceptor. Ne 
does it raiſe any debt, but only ſerves to give for. 
mal notice that the bill is not accepted, or accept 
and not paid; and this by the common law was, and 
is ſtill neceſſary on every foreign bill before the 
drawer can be charged ; but it was not required on 
any inland bill before the ſtatute g & 10 W. III 
and the want of it fince that ſtathte does na 
deſtroy the remedy, which the party had before 
againſt the drawer, for the principal; and it is noy 
only neceſlary by thoſe ſtatutes to intitle the party u 
intereſt and c E161 | 10 1-1 


„ II. WITH reſpe& to proteſt on foreign billy 
of exchange ; this is abſolutely neceſſary to intitle 
the party to recover againſt the drawer, not only 
intereſt and coſts, but Iikewiſe the principal ſum; 
and for this purpoſe the bill muſt be preſented in 
reaſonable time; and in caſe of refuſal of accept. 
*ance, or in caſe the drawee cannot be found, it 
muſt be proteſted in a reaſonable time, and notice 
of ſuch proteſt after acceptance and non-payment 
given to the drawer in a reaſonable time;* wherec 
mention will again preſently be made. | 


I x the proteſt be made before a notary publick, in 
caſe of non-acceptance or non-payment, all foreign 
courts give credit thereto; and the proteſt is evi- 
dence that the bill is not paid ; -but in England the 
bill itſelf as well as the proteſt muſt be ſhewn, be- 
cauſe the whole declaration muſt be proved. 
When the bill is returned proteſted, the party that 
draws the bill is obliged to anſwer the money and 
damages, or to give ſecurity to anſwer the ſame be 


+ b Molloy, F. 2. e. 10. ſect. 17. « Bid. 613. 
3 New Abr. 612, | 


yond 
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yond ſea, within double the time the firſt bill run 
hee, IIn caſe: of foreign bills of exchange, the cuſ- 
tom is, that three days are allowed for payment, 
and if not paid. on the laſt day, the party ought to 
proteſt the bill and return it, and f ke does not, 
the drawer will not be ch dle; but if the laſt 
of the three days be a Sunday, or great holiday, 
he ought to demand the money on the ſecond day, 
and if not paid, proteſt it on the ſame day, other- 
wiſe it will d at his own peril. 


A. drew a bill of exchange in the Weſt-Indies, 
on T. in London, at ſixty ys ſight, to W. or- 
order; W. indorſed to 65 who preſented the bill 
to T. who refuſing, G. noted it for non- acceptance, 
and at the end o Gxty day 8, proteſted it for non- 
ayment, and then wrote a letter to A. and alſo to 
nt in the Weſt= Indies, acquainting them that 


the bill was not ac In an action brought 
againſt A, by G. bac he was non-ſuited; 
* by not ſendi ſt for non- acceptance, 
he made himſelf . The uſe of noting is, that 
it ſnould be done the very day of reſuſal, and the 
proteſt may be drawn any day after by the notary, 
and be dated of the day the noting was made, '— 
For noting, the notary preſents the bill and demands 
acceptance, or payment, which, if refuſed, he ſets 
his initials, month, day, and year, with his noting 


charge in the bill; as thus, 0 E. L. . 18th, 
« 1788, 18, 6." If the notary goes without the 


' Law of Nifi Prius, 270. which will oblige him to find 
Edit. 1785, . ſecurity for the payment: bus. 
7 lid. 271, Cites and if for non-payment, both the hill 
— —— 17711— If > fo. and maſt be returned, in 
of exchange be pro- order to recover its contents 
teſted T non acceptance z it with cofts, Gordon's Univer- 
muſt be kept till due, and the ſal Accountant, 2 v. p. 353. 
proteſt only ſeat to the 8 
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walls of London, his charge is 28. 6d. and if any 
conſiderable diſtance, 3s. 6d, If the bill is proteſt: 
ed, 58. are added. e e 


$ III. AS to when and on what occaſions the 
proteſt is to be made, being in ſome reſpects ſhewn 
in the preceding ſections, and divers inſtances 
thereof in the firſt, eighth ; and renthſgctions of the 
next preceding chapter, in the eighth ſection where. 
of we have mentioned that, when a bill of exchange 
is drawn, it is uſually preſented ſoon after to the 
drawee for acceptance, and if the bill when left for 
acceptance, ſhould happen to be loſt or miſlaid, what 
in ſuch caſe is to be done. Here we may obſerve 
that the drawee muſt be deſired to accept the bill 
before there can be a proteſt for non-acceptance ; 
but if he be dead, or cannot be found, theſe are 
good cauſcs for proteſting the bill: alſo if after ac. 
ceptance, the drawee dies, there is to be a demand 
of his executors, or adminiſtrators; and in defaultof 
payment a proteſt; and in caſe the money becomes 
due before an executor or adminiſtrator can be ap- 
pointed, yet this delay is ſufficient cauſe to proteſt 
the bill. ä | ſs 2 +24 

Bur if he to whom the bill is to be paid, dies, 
there can be no proteſt before a'probate of his will, 
or adminiſtration granted; for none but his exe- 
cutors or adminiſtrators can give a legal diſcharge 
or acquittance for the money, 'and conſequently no 
other perſon can ſue for, or demand ” 57 and 
though ſecurity be offered to indemnify the drawer 
againſt the executors, yet he is not obliged to accept 
— being a matter left entirely to his conſider- 
ation, to judge and determine on the ſufficiency 
of ſuch ſecurity ; and in this caſe it is ſaid, that il 


* ; New Abr. 612, 
a pubs 
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2 publick notary proteſt the bill, an action on the 
calc lies againſt him. 8 | 


As to non-acceptance ; where a bill has been pre- 
ſented for acceptance, which hath been refuſed, or 
where the drawee be dead, or cannot be found, 
thoſe, as we have juſt before mentioned, are good 
cauſes for proteſting the bill, rhe uſe and effect 
whereof, we have heretofore treated on in our two 
foregoing ſections; and from the firſt, it is per- 
ceivable that the proteſt on inland bills is required 
to be ſent, or notice thereof given within fourteen 
days after the ſame are proteſted; but with reſpect 
to foreign bills, towards the latter part of our ſe- 
cond ſection, we have ſeen that the proteſt of thoſe 
muſt be ſent to the dra wer. Concerning givin 
the drawer and indorſer notice of a bill being dif. 
honoured, we have largely treated in our ninth 


chapter. And in the ninth. ſection of our next 
of Wi chapter preceding this, it is ſhewn, that if ac. 
en Wceptance be refuſed, an action will lie againſt the 
p- drawer. although the time of payment is not come. 


Wrra reſpect to non-payment, we have ſeen in 
our firſt ſection of this chapter that, 1f proteſt on 
an inland- bill be made for non-payment, the ſame 
muſt be ſent to the drawer, or notice thereof given 
him within fourteen days after ; but as to forei 

bills, in our ſecond ſection it is ſhewn that, the 
proteſt and bill muſt be ſent; and that if the laſt 
of the three days allowed for payment be a Sun- 
day, or great holyday, the party ought to demand 
the money on the ſecond day, and if not paid, pro- 
teſt the bill on the ſame day. It is ſaid by Molloy *, 
that, for non-payment within three days, proteſt is 
made, but is not ſent away till the next poſt aſter 


d 3 New Abr. 612. B. 2. c. 10. f 330. 
G 2 | the 
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the time of payment is expired; and if Saturday i 
the third - 4 no proteſt is made till Monday. By 
Marius“: This is a general rule, namely, that ac, 
cording to the cuſtom of merchants in London, pro. 
teſt ought to be made for non-payment within three 
days = the bill falls due, and the proteſt ought u 
be ſent away by the next poſt after the time of pay. 
ment is expired, be it for what part ſoever.-— 
The holding bills after being diffionoured, an 
giving notice to the drawer, or indorſer, is largely 
treated on in our- ninth chapter. 


Coxckxx proteſt for better ſecurity. Th; 
cuſtom of merchants is, that if a merchant who 
hath accepted a bill of exchange, ſhall happen to be 
inſolvent, and abſcond before the day of payment, 
he to whom it is payable, may proteſt it to have 
better ſecurity for the payment, and to give notice 
to the drawer of the abſconding of the drawee; and 
after time of payment is incurred, then it ought to 
be prateſted for R But by merchant 
at Guildhall, Trin. 6 W. & M. it was proved befor 
chief juſtice Treby, that no proteſt for non-pay- 

ment can be before the day wherean the bill i 
- Payable =_ | 


S IV. PARTY to whom a bill is payable ſhall no 
make uſe of the ſecond bill of exchange to char 
the drawer, when .the firſt bill was accepted, and 
he ſtaid beyond the uſual time, and did not protel 
the firſt bill for non-payment ; as in the caſe « 
Cullet againſt Fennis, at the fittings in London be. 
fore lord Hardwicke, Trin. 9 Geo. II. This was at 
action againſt defendant, the drawer of a foreign 
bill of exchange. The bill on which the action wa 
brought was drawn at Denmark, upon one Cheney, 


. 97, * Marius, 111, 117. = 10 
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tated Aupuſt 8, 1733. At two months fight pay this 
y ſecond Far of exchange, my firfl not being paid. Plain- 
i7's witneſſes ſwore that plaintiff having received 
he firſt bill from Denmark on the 14th of Auguſt, 
ent it in a letter into Norfolk to Mr. Cheney for 
cceptance, but that it was never returned, but, as 
hey ſuppoſed, miſcarried; that about the latter 
nd of January Mt. Cheney died, leaving his wife 
xecutrix, and plaintiff having got the ſecond bill 
ſter the death of Mr. Cheney, tendered it to his exe- 
utrix, and required payment ; but ſhe refuſing, 
plaintiff proteſted it, and brought this action againſt 
he drawer of it. 
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Dzxevpant's counſel inſiſted, that the firſt bill 
ad been actually accepted by Mr. Cheney in his 
ife time, and to prove it produced plaintiff's letter, 
lated 14th Auguſt, which incloſed the bill and re- 
huired acceptance of it, and alſo another letter mw 
plaintiff ro Mr. Cheney requirin ment thereo 
ith intereſt, and alſo another Later The by plain- 
iff to Cheney's widow — payment; from all 
hich the counſel concluded, that it manifeſtly a 
deared that, the bill had been accepted by Mr. 
heney in kis life time, and that plaintiff had given 
im credit for the money, and that therefore, as 
plaintiff never proteſted the bill for non-payment, 
or gave Notice to the drawer that it was not ſatis- 
ed, it muſt be preſumed that he togk the bill on 
imſelf, and truſted to Mr. Cheney as his paymaſ- 
er; and that plaintiff ſhould not, after this length 
df time, have any remedy againſt the drawer. And 
df this opinion was the chief juſtice, who ſaid there 
ould be no doubt but that the firſt bill had been 
ccepted, or elſe there could have been no room for 
plaintiff to have demanded intereſt from Mr. Che- 
ey, neither could he have any remedy againſt Mr. 
heney's executrix * ſuch acceptance; * 
3 | 1 


tiff to bring any action upon it, after the firſt bil 


dence, was thus: defendant being at London, cal. 
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if ſo, then the plaintiff having truſted ſo long q 
Mr. Cheney's credit, muſt not now come upon the 
drawer; for this would be making a wrong uſe d 
the ſecond bill, which was made only as a fecuriy 
leſt the firſt might beloſt, but not to entitle plain. 


was accepted; for that would be making uſe oft 
as a new bill, Pp 7; 


 PrainTiry's counſel inſiſted he could . prove a 
actual promiſe by the drawer, after Mr. Cheney 
death to pay this bill, and ſaid there was a"prope 
count laid in the declaration for that purpole; 
which promiſe, as appeared afterwards by the evi. 


ed at plaintiff's houſe, and being informed that the 
bill was not paid by Cheney, he aſked whether 
he was liable to make it good, and the plaintiff, a 
his clerk, told him, yes; whereupon he deſired tha 
the plaintiff would have a little patience, for he wa 
going into the country, and would ſpeak to Che. 
ney's executrix, and would take the needful car 
that the bill ſhould be paid; but this, the chief jul- 
rice ſaid, was not ken th bring it within the 
promiſe laid in the declaration, which was found: 
ed on the conſideration that he was liable, and 
that was founded on a miſtake, as being mifinform- 
ed by the plaintiff, or his clerk, this ought not tl 
bind him; and therefore upon the whole, lor 
Hardwicke, chief juſtice, thought defendant not at 
all liable under theſe circumſtances: And thert- 
upon plaintiff was nonſuited. e _ 
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| 1, Of general and particular Indorſements, 

& 2. Negatiability reflrained by Indorſement. * 

3. Indorſement muff be for the whale Sum drawn for. 

4. Indgrſer of a Blank Note or Check may be liable to the Pay- 
ment of any Sum inſertad therein after the Indor ſement 

( 5. Where a Bill of Exchange is drawn by two (nat being in 

| Pariner/ſhip) payable to Us or our Order,” and 

& ſubſcribed by both; it ſhould be indorſtd by both. 

«4 5 6, Of the Indorſement on Bills and Notes drawn payable to 

arr. = OOO 

( 7. Who may indorſe. Of Indorſement by Executors and 

Adminiſtrators, and to Executors. By a married 

Weman. Bill payable to one for the Uſe of another, 

may be indorſed over by him to whom made payable, 


FI. 1 our ſecond chapter, ſection the fourth, pa- 

1 ragraph the third, we have ſeen that bills ot 
exchange and promiſſory notes, where the ſum 
therein expreſſed amounts to ;1. or upwards, may 
be aſſigned from one to another, 22 — either 
by a blank or general indorſement, as by the payee 
or indorſee writing his name on the back thereof; 
or, by a particular indorſement, as by directing it 
to be paid to the bearer or another pere by name; 
from whence and the ſubjects of this chapter, may be 
perceived the law hath not appointed any ſet form 
of words as neceſſary to this aſſignment, only that 
it muſt be in writing; and if a man has a bill of ex- 
change, he may authorize another to indorſe his 
name upon it by parol ; and when that is done, it is 
the ſame as if he had done it himſelf.* 


2 12 Mod. 564. | 
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Bur although the law hath not appointed any ſe 
form of words as neceſſary to this aſſignment; yet 
attention to the making thereof is very neceſſary to 
be had, much litigation having been occaſioned, . by 
particular —— and therefore where the 
negotiability of a bill is not intended to be reſtrain, 
ed by indorſement, ( N 4p we ſhall treat 
in our next enſuing ſection) a blank or general in. 
dorſement is the moſt ſafe and proper, as clearly de. 
monſtrated in the cafe of Edie and Laird againſt th 
Eaft India-Company, which we ſhall preſently relate; 
after juſt mentioning that, it hath been common to 
indorſe with an indorſement, as pay, &c. toindorſeeor 
order. : And where a bill of exchange was indorſed 
in this manner: Pay the contents of this bill unto the or 
der of F. S. who brought his action as indorſee, aver. 
ring he had made no order to any body to receive 
the money; and on demurrer it was objected, that 
S. could not maintain an action; becauſe the 
indorſement was not to him, but to his order :- But 
the court held the action well brought againſt the 
indorſer ; and that, amongſt tradeſmen, this form 
of indorſement is commonly uſed, although it is 
intended to be made payable to the perſon, whoſe 
order is mentioned. | 


In the caſe of Edie and Laird againſt tbe EaffIndia 
Company in King's Bench, Trin. 1 Geo. III. it was 
determined that a bill payable to A. or order, and 
indorſed perſonally to B. may be afterwards indor. 
ſed by B. to another. In this caſe an action was 
brought on two bills of exchange, of 2000, 
each, drawn by R. Clive on the Ealt-Indis com- 
pany, at three hundred and ſixty-five days after 
date, payable- to R. Campbell, or order. Camp- 
bell indorſed one to Ogleby, or order, the other to 
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Ogleby, without adding the words, or arder. But 
tthe trial, the, words or order appeared upon the 
indorſement in another 11 One Eaſt-. 
India company accepted ills. Ogleby then 
ndorſed them to the plaintiffs, and ſoon after be- 
ame inſolvent. The company then refuſed pays 
nent. The jury found a verdict for the plaintiffs 
pn the firſt bill, but for the defendants on the ſe- 
ond ; apprehending, that by the uſage of mer- 
hants it was not aſſignable, without the words or 
ier in Campbell the payee's indorſement. 


Tur plaintiff not being reconciled to this verdict 
ound on the ſecond bill, moved the court for a new 
rial. xſt. Becauſe the bill, being once negotiable, . 
ould not loſe its negotiability by Campbell's writ- 
ng ſome words and omitting: of others. ad. On 
he footing of ſurprize ; the plaintiff not being pre- 
pared to give evidence of the cuſtom of merc z 

d the evidence given by defendants being not of 
acts, but merely of opinion. And having obtain- 
d a rule to ſhew cauſe why there ſhould not be a 
ew trial ; after ments by:counſel on both fides, 
he court deli their ſeparate opinions. | 


Loxpd MansFitlD, chief juſtice : There can be 
o difpute where the indorſement is in blank. There 
ou may write over it whatever you pleaſe. And it 
as been permitted to be done even in court. But 
or this there is no occaſion. Every thing ſhall be 
ntended upon ſuch a blank indocſement. The point 
lied on at the trial for the defendants was, that 
here a ſpecial indorſement was made to A. B. and 
he indorſer omitted the words, or order, this was equi - 
alent to the moſt reſtrictive indogſement. Many 
itneſſes were examined by defendants to prove 
his uſage z but it did not appear that in any one 
act, the indorſee of ſuch ſpecial indorſement, _ 

Q 


90 ' Cuar VI. 5 1. 


loſt the money, by ſuch omiſſion. The evidenet 
was only matter of opinion,——I told the jury, thy 
upon the general law (laying uſage out of the caſe) 
the indorſement carried the property to Ogleby 
and that the negotiability was a conſequence of th 
transfer. But if _ ound an eſtabliſhe ug 
among merchants, that where the words, or arder 
were omitted, the bill was only negotiable on the 
credit of the indorſee, they ſhould find for the de 
fendants, If otherwiſe, or they were doubtful 
then either for the plaintiffs, or make a caſe of it 
They found for the defendants on the bill in quel. 
tion; for the plaintiffs oh the other, concerning 
which there was no diſpute, | 


Now, upon the ,beſt conſideration I have bees 
able to give this matter, I am very clear of opinion 
that at the trial, I ought not to have admitted th: 
evidence of uſage. But the point of law is here ſet: 
tled : and when once ſolemnly ſettled, no particula 
uſage ſhall be admitted to weigh againſt it. Thi 
would ſend every thing to fea again. It is ſettlel 
by two judgments in Weſtminſter-Hall, both'd 
them agreeable to law and convenience. The tw 
caſes I go upon, are Moore and Manning, in Comyn 
[3 - and Acheſon and Fountain in Strange [57] 

heſe caſes goupon ageneral propoſition in law, that 
an indorſement to A. implies or order, and is negoti 
able. The main foundation is, to conſider what th 
bill was in its origin. The. preſent bill in its origim 
creation, was not a bare authority, but a negot 
able draught. There are no reſtrictive words ini 
And whatever carries the property, carries the 
power to aſſign it.—It were abſurd, if the merchant 
opinion ſhould prevail, that this is now converte 
into a perſonal authority. If it be ſuch, and the! 
dorſee dies, it could not go to his executors and ad 

; mi 
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iniſtrators z in whom moſt clearly the property of 
he bill does veſt. * 


Uron this ground, that the point is ſettled both 
y King's Bench and Common Pleas, and well 
ſettled, I think there ſhould be a new trial. Other. 


iſe alſo, I ſhould be of the ſame opinion. Cer. 


ainly, the ſuggeſtion of ſurpriſe, is not in all caſes 
z reaſon for a new trial; but in particular caſes, 
uch as the preſent, it may be.— The queſtion of 
colts is very peculiar, There is a verdict in part 
for the plaintiff, which already carries coſts for 
him, But for form's ſake we muſt ſet aſide the 
whole verdict, which is uſually done on payment 
of coſts, But this will be giving defendants coſts, 
which they could not otherwiſe, have, merely be- 
cauſe, they have obtained an | improper. verdict. 
Therefore, I think, that under thefe particular cir- 
cumſtances, the verdict ſhould be ſet aſide without 
colts, RES Tan YE: wu, wal 


JosTics Dzenx180w: I am of the ſame opinion. 
If the words ro A. B. only were inſerted, I ſhould 
think it would not be reſtrictive : at leaſt it ſhould 
be left to a jury. In Rawlinſon and Stone, M. 20 
Geo. II. an inland bill of exchange was drawn pay- 
able to A. or order, who indorſed it to B. without 
adding any more. The queſtion was, whether there 
was ſuch an intereſt in the executor of the aſſignee, 
as that he might aſſign it. The court held, upon 
inquiry from merchants, that it might be indorſed 
thus: * C. executor or adminiſtrator of B.“ when 
a man ſays, © pay to A.” the law ſays, it is © to 
A. or order.” He then ſays, I intend it ſhould 
not be ſo. What ſignifies what you intend? The 
law intends otherwile.)—Where a bill-is originally 
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made payable to A. or order, it is of courſe, and 11 
its very eſſence negotiable from hand to hand. An 
inland bill of exchange is aſſignable in its nature 
foties quoſ ies, and promiſſory notes are now u 

the ſame foot with them, Foreign bills of ex. 
ehange are equally ſo by the law of merchants, and 
b _ _ determinations of the epurts of law in 

and.. 


Jus ricx FosrER: I am of the ſame opinion. This 
is now the ſettled law, and ought not to have been 
leſt to a jury. People talk of the cuſtom of mer. 
chants. This word cuſtom is apt to miſlead our ideas, 
The cuſtom of merchants, ſo far as the law regards 
it, is the cuſtom of England ; and therefore, lord 
Caok calls it, very properly law-merchant. ' We 
ſhould not confound general cuſtoms with ſpecial 
local cuſtoms, 19 9 | 


JusTIcs Wiruor: There are two queſtions, 
Whether the law is fully ſettled, and upon what prin» 
ciple? it is certainly now ſettled, and upon thoſe 
principles. The original contract between the 
drawer and payee, is to to the payee and his 
aſſigns, and the aſſigns of ſuch aſſigns, in infinitun, 
There is the ſame privity, between the drawer and 
the laſt aſſignee, as the firſt, The firſt aſſigns over 
that cho/e in ation, which, in its nature, and by the 
expreſs permiſſion of law, is aſſignable, with the 
ſame privileges and advantages, that it had when he 
received it. It might be a conſiderable queſtion, 
whether a man can limit and modify the property 
or not, even by expreſs words of reſtriction, ſo as to 
check its currency, By giving a bare authority he 
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may do it : as pay to A. for my uſe,” —But if he 
indorſes it generally I ſhould have a doubt ; ſup- 
poſing it purchaſed by an indorſee for a valuable 
onfideration, In the preſent caſe, I think aſſign- 
ng it to A. carries the property with all its qualities. 
t implies a conſideration to have been ffiven,—- 
he juſtice after ſome further relation as in corro- 
boration of what he had delivered ſays, cuſtom of 
merchants is the general univerſal law. Facts muſt 
be reiterated ta make ſuch a cuſtom. The opinion 
of merchants is nothing. Special cuſtom of mer- 
hants has been controlled in a caſe, where an in- 
dorſer had divided a note and indorſed it to ſeveral 
perſons [the caſe alluded to is related in the third 
jection of this chapter]. The whole court being 
nanimous, a new trial was granted without pay- 
ent of coſts. | 


(II. CONCERNING the negotiability of bills re- 
ſtrained by indorſement, ſome mention has juſt before 
been made in the latter of our next precedi 
ſection; and this —_ a matter of no ſmall mo- 
ent to merchants and traders in genera), we ſhall 
here relate the caſe of Aucber and others, againſt the 
Governor and Com of the Bank of England, Eaſter, 
21 Geo, III. wherein is contained much learning 
on this head and as the purport of this caſe ma 
be rather intricate to ſome of our readers at fi 
light, after relating it, we ſhall make ſome brief 
obſervations thereon by way of explanation. 


oy Tur caſe was as follows. One captain Dahl, a 
Dane, and. reſident in Denmark, being indebted to 
Y the houſe of Claus Heide and Co. in London, ap- 
he plied to one Meſtue, to procure him a bill from 

the plaintiffs at Chriſtiana, on Claus Heide and Co, 
Vith whom they had a correſpondence ; which bill 
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was as ſollowe.—“ Chriſtiana, 17th January, 1911 
« Two months after ſight, pleaſe to pay this, our ſo 
« bill of exchange, to rJanMaites or order, o 
hundred and twenty pounds ſterling, value ina 
« count, and place it to account, as per adviſe from 
« Karen, widow of Chriſtian Ancher, and ſons, 
„% To Meſlrs. Claus Heide and Co, London.” (1 
this bill was written by Meſtue, an indorſement in 
the Daniſh language, of this import !—" The with- 
« in muſt be credited to ain Morten Larſa 
« Dahl, value in account. Chriſtiana, 17th Janu. 
« ary, 1778, Jens Mæſtue. — And it was remitted 
to Claus Heide and Co. in the following letter: 
«: Agreeable to the deſire of captain Morten Larſen 
„ Dahl of Arendal, I have incloſed, for his account, 
« ſent you Karen Ancher and ſon's bill, on yows 
_ « ſelves, for 120 l. which you will, on receipt, be 
oc — to credit his account with, and adviſ 
« him of the ſame.— The bill was received b 
Claus Heide and Co. and actepted, and they gant 
notice to the plaintiffs, and to Dahl, that they hal 
received it, and placed it to his account. Aﬀer- 
wards a forged indorſement in Engliſh, was. written 
upon it as follows.“ For me, to pay Mr. Detlef 
« D. Muller, or order. Morten L. Dapl. —-Niulle 
who was a clerk in the houſe of the acceptors, 
carried the bill, thus indorſed, but which had never 
been in the hands of Dahl, to the bank, and in- 
dorſed it with his own name, upon which it wa 
diſcounted, in. the ordinary courſe of bufineſs. When 
the day of payment came, the acceptors hay 
become inſolvent, and Muller having abſconded, 
the bill was proteſted; and one Fulgberg, as a friend 
or agent for the plaintifts,. came to the Bank, and 
paid it for their honor as the drawers; but, the 
forgery having been diſcovered, - this action for 
money had and received was brought againſt the 


bank, on the ground that the bill was not _ 
| ; able 
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ble on account of the ſpecial indorſement, and that 
had, therefore, been diſcounted by the Bank in 
eir own wrong, and the money paid by Fulgberg, 
p take it up, paid by miſtake, 


Tuts cauſe being tried at Guildhall, before lord 
ansfield, at the ſittings after laſt term, his lord. 
ip directed a nonſuit: and now it came on in 
gurt, on a motion for ſetting aſide the nonſuit, and 
ranting a new trial, and hereon, after the counſel 
ad cloſed their arguments, the judges delivered 
eir ſeveral opinions. 


Loxp Maxsrizrp: The ground of the nonſuit 
as, that the purpoſe for which the bill was drawn 
as anſwered, it having been applied to the credit 
f Dahl, and he having acquieſced. It therefore 
ccurred to me, that the drawers had received no 
jury, and had no intereſt, But, (which was not 
ttended to at the trial) there has been a ſecond 
ayment for the honor of the plaintiffs, and it is 
ontended, that a conſideration has ariſen on the 
xcond payment. Where there is equal equity poſ- 
ſion muſt prevail; and the equity is equally be- 
een perſons who have been equally innocent and 
qually diligent, The queſtion therefore, is, whether 


ver he Bank has been equally diligent. A bill though 
in. nce negotiable, is certainly capable of being re- 
wu trained. I remember this being determined upon 
hen Wroument, A blank indorſement, makes the bill 


ayable to bearer, but, by a ſpecial indorſement the 
older may ſtop the negoriability. Mæſtue did fo 
ere. - It tbes not ſeem to me, that, after the ſpe- 
ial indorſement by Meſtuc, Dahl himſelf could 
ave indorſed it over. Mæſtue did not mean to 
ake himſelf anſwerable as indorſer, or to enable 
Dahl to raiſe money on the bill. The Bank could 
ot have maintained an action on the bill, _ 


a _ _ Canay. M. 5 n. 


po. It was their negligence not to re 
indorſements. | 


 Jusrics Wits: I am of te ame e 
The queſtion is whether the negotiability i is Hot 
ſtrained by the indorſement ; and I think it is. 
Bank either did 2 or 2 to have read t 
indorſement. what ſhall bet 
effect of the bill's 's having been up by a thin 
perſon ; but I think he muſt be taken to be f 


agent of the plaintiffs. 


JosTtcs AsHnvu8sT: I am of the ſame OPinion 
The queſtion is, did the Bank uſe due diligence 
If they had attended to the indorſement, 
would or have diſcounted the bill. I think Da 
himſetf could not have indorſed it. It was new 
the intention that Claus Heide & Co. ſhould pay t} 

to Dahl, but only that the money ſhould} 
ſet off in his account. If the Bank have taken ahi 
not negotiable, it is their own fault, and they. 
not entitled to retain the money which has | 
— them by miſtake. 


Iusricz BuLLen: I have the 0 diffe 
from the reſt of the court. As to the forgery, 1 
was decided in the caſe of Price againſt Neale 
lated in the fifth ſection of our ſeventh wp ay 
this court, that if a forged bill has been 
the money ſhall not be recovered back from an it 
nocent indorſee. Therefore, as ſuchan ir 
dorſee, the Nay L is not material. As to the 
gdorſement by Mæſtue, it amounts to an \indork 
ment to Dahl, — makes him the proprietor ; and 
the bill being inally negotiable, it ſeems to 
to have — 2. hat is called a reſtrain« 
indorſement, viz. = the bill was to * cot 


n 9 to amount to the 


pay to Dahl.” The words * or order” are omit- 
e 
not a 
ircumſtance, that chere . account between 
Hahl and the drawees, cannot affect third ' perſons 
o knew nothing of that account. Rut if the bill 
xs only meant to pay the drawers, why was it not 
al 11 by chem hen they received: ir? Whydid 
it? Did not that hold out 'negotiabifity 
t of the- Ne. TOY 2 _— 
— e in nts des, 
eil was not meant to be negotiable, why did 
e plaintiffs take it up? That was done by anothet 
on, as it is faid, / their honor ; but they have 
bringing the action, adopted this act. 


Loxy Mansritt»: The whole turns n the 


e caſe ſtands at preſent, let che nonſuit be ſet 
ide, but we will conſider of it farther, and if we 
er our opinions we will mention it. This caſe 
as never mentioned any farther. The rule was 
ide abſolute, and the cauſe again tried, at the en- 
ing ſitting, before lord Mansfield, when the jury 


untiffs,* | 


upon the whole hereof, weakly now obſerve 
ial indotſement the negotiability of a 


e 
deu ar. it. Ct Son be obſerved, 1ſt, 
Ancher, on Claus Heide 


& pee he Jens Meſtue, or order, and in- 
ſed by Meſtue in theſe words, the within 
bill muſt be credited to Captain Morten Larſen 
Dahl, value in account.” being indebted 
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Au 


at by a ſpeci 
ill may be refiraſned | and as concerni 
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tion whether the bill continued negotia As 


* 
„ „ „:! 


y bis one Talent x verdict for the | 
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td Claui Heide & Co. and ther bill being, le 
and accepted by them, who having gi al 
tice that they had received it, and, 
account. This is ſuch a ſpecial 3 2 
rains the negotiability of e bill. i 
That, although, —— 4 a forged indorſame 
' purporting to be by Dahl to Muller, or order, | 
ritten/upon it, and the bill is diſe gunted, the pet 
Jon diſcounting it ſhall ſtand totheloſs.—3aly, * 
if. an 8 the drawer, (whe 
Claus Heide & 8055 were become ad, 


4 ed. E 0 
dorſement. a8 f 


5 III. INDORSEMENT 1 be for the wht 
ſun draynfor, A hill of exchange cannot be afſignt 
over for a payment in part, ſo.as to ſubject he 
to, ſeveral actions. And where the. defe 
given a note under his hand to unto 
order a certain ſum of money. Inde 
ment on this note, ordered part of the money. to 

id to the plaintiff, Upon which an ear 
brought and a ſpecial cuſtom amongſt n 
was laid in the declaration, accordi | 
plaintiff's caſe. Upon a demurrer to this del 
tion it was N this is a void cuſtom , it 
cauſe by means of ſuch diviſion, the deſenc 
would be ſubject to as many actions, ug the — 
whom the note was given ſhould think fit; 
this ran a ſingle contract ſubyecer, hink to 
action only. x At | 


s. INDORSER writing. SLE 
LA 
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larſk note or check, may de bound for any ſum 
nd time of payment which the perſon to whom he 
truſts the note*chooſes/to inſert ĩn it ag in the 
ſe of da ene Limp ſftiffe. Mich. 21 Geo. III. 
Vhere one Galley having had frequent money tran- 
[ions with the plaintiff, Who was. à banker, and 
aving over-drawn his caſh account, the plaintiff, 
ſpecting his credit, refuſed to advance him any 
ore money, ' without the addition of the name of ß 
eme indorſer of whom he Thould approve. - Upon 1 
his Galley applied to the defendant, and he indorſ- ö 
d his name on five copper- plate checks; made in | 
he form of ifſory notes, but in blank, i. e. 
ithout any ſum, date; or time of payment, being 
entioned in the body of the notes. Galley after- 

rds filled up the blanłkꝭ with different ſums and 
lates, as he choſe, and the plaintiff diſcounted the 

tes,” One of them was made payable on the 
2d'of September, two on the 27th of September, 

nd two on the 4th of October. Theſe notes not 

ing es when they hecame due, the plaintiff, on 
he 4th of October, called upon the defendant, as 
ndorſer, for the payment of all of thetn; and u 
is refufal, brought this action, which was tried, be. 
dre baron Hotham, at the laſt aſſizes for tho county 
df Durham. It appeared that Galley had become 
bankrupt on the 20th of September, and that, 
dn the 27th, the defendant had been preſent at a 
eeting of his creditors. It alſo appeared, that 
Ruſſel Knew the notes were blank at the time of the 
ndorſement. The plaintiff and the defendant lived 
n the ſame town, ' Ng TONNE 


Fon the defendant at the trial, it was objected, 
ths theſe notes being blank at the time of the 
ndorſement, they were not then promiſſory notes, 
ind that no bfg vent act of Galley — alter the 
original nature or operation of the defendant's ſig- 
H 2 nature, 


' 
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nature, which, when it was written, was 4 
nullity. It was alſo objected, 2. That the notice 


the non-payment by the drawer, was not giv 


enough by the indorſer. And the judge. being 


opinion with the defendant on the poi 
directed the jury accordingly, and they ſound a 
dict for him. | | 

| 


Bur a rule being obtained in this term to ſhey 
cauſe why there ſhould not be a new trial; this caſ 
was now argued, whereon Mr. Lee, one of the de. 
ſendant's counſel, on the firſt point argues, that, 
the copper- plate checks in this caſe, without. ſum 
or date, were mere waſte paper, and Langſtafte'; 
name upon them had no more effect than if written 

upon any other blank piece of paper. That an in- 
dorſement a bill or note, then actually 
exiſting, and if a party takes an indorſed bill or 
note, knowing at the time, that it was net the ſub- 
ject of an indorſement, when the name was writ- 
ten on the back of it, he is not injured, / he u 
afterwards told, that he ſhall not be permitted 9 
treat it as a bill or note, That the very declaration, 
in this action, neceſſarily ſtates a pre-exiſting note; Wl | 
previous to the indorſement; — ſuch forms. are 
not to be conſidered as uſeleſs and without a mea 
ing. On the ſecond point, defendant's counſel arr 
gues chat, proper notice was not given of non 

yment of the bills; and ſaid it was well eſtar 
liſhed, that ſuca notice ought to be as early u 
poſſible. That, where the parties live at a diſtance, 
the notice ought to be given by the firſt poſt, though 
if any thing delay the going out of the poſt at 
uſual time, that will be an excuſe ; but that, here, 
the parties lived in the ſame town, and no notice had 
been given till ten days after the time of. payment, 
even in the caſe of the notes payable in October. As 
to the bankruptcy, it had been frequently 1 

: 0 
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tord Mansfield, av Guildhall, that it is not an ex- 
cuſe for not making a demand on a note or bill, or 
ſor not giving notice of non- payment, that the 
drawer, or acceptor, has become a bankrupt; as 
many means may remain of obtaining payment, by 
the aſſiſtance of friends, or otherwiſe, 


Ma. Dunnins, plaintiff's counſel. ſtates, that 
jury on the ſecond point were clearly with the 
laintiff, and that they found à verdict for the 
Jefendant, in deference to the judge's _— on 
the other queſtion. As to that*queſtion, he inſiſted. 
that there could not be a doubt, but the direction 
was wrong. It ſtrengthened the plaintiff's caſe, 
that he knew the notes were blank when indorſed. 
For what purpoſe could he ſuppoſe the indorſe- 
ments were made by the defendant, but to authorize 
Galley to fill them up with any ſum he pleaſed, 
and to bind himſelf as. his ſecurity, to that extent. 
The declaration ſtates the notes to have been made 
before the indorſements ; ſo all declarations againſt _ 
indorſers muſt ; but the defendant, by indorfing them 
concludes himſelf from contending, or proving, 
that they were not filled up when he ſigned them 


By Lox Man##reLD : There is nothing fo clear 
as the firſt point, The indorſement on a blank note 
is 2 letter of eredit ſor an indefinite ſum. The 
defendant faid, ® Truſt Galley to any amount, and I 
« will be his fecurity/* It does not lye in his mouth 
to ſay, the indorſements were not regular. The 
direction having been wrong on this point, it is 
needleſs to go into the other. Hereon the rule for 
2 new trial was made abfolute, But before there 
was an opportunity for a new trial, another action 
between the ſame parties, and under ſimilar circum- 
ſtances, came on before lord Mansfield, at Guild- 
hall, and, a verdict —_ found for the 5 

2 2 | 


| 
| 


| defendant ſubmitted, to mn ation, Virhour Seng 
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to a ſecond trial. 

CV. WHERE a bill of exchange js FL — 
(not being 3 in partnerſhip) payable © 10 us or our ors 
der,” and ſubſcribed by both, it ſhould be indorſed 
both; pears, by the caſe of Carvick — 
Vickery, "Hit. 23 Geo. III. wherein the actiom wu 
brought by the indoxſee of a. bill of exchangs, 
which was in the plloving form: * Mr. Abraum 
a Victery. Two months after date, pleaſe to pay t 
*« us or auf order the ſum of, en —_—_— 

« — 7obn Mayquell.” _. 

The bill was e thus; 


1 aua. 
The Maydwells were "© and ſon, The in. 


dorſement was by the ſan. They were admitted not 
to be partners. The bill, when due, was preſented 


to the defendant, and accepted, and, at the time 


of the acceptance, he wrote upon it a direction to hi 
banker to pay it. The cauſe was tried at the ſittings 


after Mich. Term, 23 Geo. III: at - Guildhall, be- 


fore lord Mansfield, who non- ſuited the plaintiff, 
becauſe there was not an indorſement by both the 

arties, to whoſe order the bill was made payable: 
In Hilary term next enſuing; a rule being obtained 
to ſhew cauſe, why there thould not be a new trial, 


this caſe was argued by Sepulel on each . on the 
1ſt of February. | * 


In ſupport.of the non· ſuit it was intel that it 
was clear, w when two or more perſons are the payees 
of a bill of exchange, (which in this caſe the 
drawers were) and there is no partnerhip be⸗ 
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tween 
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tween them, the indorſement of one will not bind 
the reſt, nor male the bill negotiable. The only 
reaſon for the names of both tha father and the ſan 
appearing to this bill, muſt have been, to prevent its 
being paid without the joint order of both. Even 
if the indorſement had been ſpecially by the one, 
to pay for himſelf and ihe other, yet, without evi- 
dence of a nerſhip; the other could; not have 
been bound. — organs" the acceptor 
was to pay to the order of ito, and a new promiſe 
to pay to the order of oxe could not be mlliſed, + 
without a conſideration. It would be a uni. 
paJum [a naked agreement]. Indeed, where there 
u a partnerſhip, the acceptance of one partner 
does not bind the others, unleſs the bill concerns 
the partnerſhip trade: This was determined in the 
caſe of Pinkney againſt Hall [in chap. 4. F 11]. 
The fame thing muſt hold as to. indorſements. If 
there is no caſe exactly on the ſubject, it is becauſe 
the matter has never been doubted, J/hbitcomb 
n may be cited on the other fide ; 
but it is not idewſrothe ſame point]. The ſtatute 
relative to promiſſory notes ¶ in c. 3. $ 4. ] only en- 
ables ſuch ſeruant or agent as is 19 mtrufted by 
the principal, to bind him by his ſignature. A 
partner's ſignature binds the partnerfhip upon that 
ground; for every partner may be conſidered as an 
agent tor the reff of the partnerſhip. - 9 


Ox the other fide, it was argued, that two per- 
ſons,” by joining in the ſame bill, hold themſelves 
out to the. world as partners, and therefore, for 
that purpoſe are to be treated and dealt with as ſuch. 
It appears by the evidence, that the acceptance 
and order to the banker were after the indorſe- 
ment; that order therefore, amounted to a recog- 
nition of the power of the one to bind the other. 
Beſides, the ſon had the euſtody of the bill, which 

; H 4 implied 
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implied an authority from the father to negotiane 
it. And there was cited the before-mentioned cal 
of Whitcomb againſt Whiting. 72 +. vole 


Loon Mans, chief juſtice: I have looked 
into that caſe, and do not think it ad idem. Thy 
general queſtion is of great importance, viz.Whethy 
an undertaking, by a bill of exchange, to, papa 
and B. is an undertaking to pay A. or B. We will 
therefore take ſome time to conſider of it. And 
the cqurt took time to deliberate from the iſt till th 
4th of February, when lord Mansfield delivered 
their unanimous. opinion, that the Maydwells, by 
making the bill payable “ 10 aur order had made 
themſelves partners as to this tranſaction, whereen 
the rule for a new trial was made abſolute. 


And at the enſuing ſittings at Guildhall, on gd 
March, 1783, the new trial came on before lard 
Mansfield, and a ſpecial jury; when Wallace, 
counſel for the defendanr, ſtated and affered u 
prove, that, by the univerſal uſage and underſtand, 
ing of all the bankers and merchants in London, 
the indorſement was bad, becauſe not d by 
both the payees—Howarth, counſel on the othez 
ſide, objected to any evidence of that ſort ; inſiſting 
that the point was a queſtion of law, and had been 
decided by the court. But lord Mansfield ſaid, he 
did think the queſtion was ſa decided as to preclude 
the evidence offered; and therefore, over- ruled the 
dbjection.— Wallace then called Mr. Goſling, at 
eminent banker, to prove the uſage ;. but the jury 
una voce, [with one voice] declared they knew it 
22 to be as he had ſtated it, and without 

earing the witneſs found a verdict for the defend- 
ant. | . 4 
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8 VI. AS to the indorſement on bills and notes 
drawn payable o bearer, whereof. we. have treated 
in the — ſixth ſections of our third chapter. 
It hath formetly been held, that thoſe were not ne- 
gotiable, or aſſignable, ſo as to enable the indorſee 
do bring an action if the drawer refuſed to pay ; 
yet the aſſignment was held good between the in- 
dorſer and indorſee, and that the indorſer was lia- 
dle to an action for the money,” But now it is held, 
that bills payable to bearer, are negotiable like other 
bills of — and the holder may maintain his 
action againſt the drawer ; as in the caſe of Gravt 
againſt Vaugban, Trin. 4 Geo. III. The defendant 
22d October, 1763, drew a bill in London, on Sir 
Charles Aſgill and Co. for 701. payable to 1 

Fortune, or bearer, which he gave to Mr. Bignell, 
the ſhip's huſband, who loſt it. It was found by a 
perſon. unknown; - who, on the 2;th of October, 
paid it to the plaintiff, a grocer in Portſmouth, for 
a parcel of teas, and took the change; having firſe 
made inquiry, and found that the drawer was a 
reſponſible perſon. In the mean time, Vaughan 
directed Sir Charles Aſgill to ſtop payment of this 
bill; which produced an action, on which a ſpecial 
jury of merchants at Guildhall found a verdict for 
the defendant. And now, Norton, attorney-general, 
moved for a new tril . | 
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Lokb Mangeretn, who tried the cauſe, report 
that he left two queſtions to the jury. 1. Whether 
the * came by the note, Bona fide, for a var 
able conſideration; as to which there was no diſ- 
pute. 2. Whether in the courſe of trade, ſucly 
rafts payable to bearer, were uſually negotiated 
from hand to hand. No evidence was given to 


Caſe of Hadger and Stexvard, Hertow and Cr. ) Leer. 299- 
ter, 5 W. & M. 1 Salk, 125, Wund 
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ſound this verdict upon, or to ſhew a diſinAin 


| —— 1 but merely an authority. for hy ſhip's 
to receive the money. That drag 


| recting it, than in maintaining and perſiſting in it. 


it is unjuſt not to put them upon the ſame footing 


- plain. fact, as clear as, whether there be ſuch 4 


* 


Tough this and other bills of exchange. 


Moa rox, Bree, and Wallace, counſel for 00 
defendant, inſiſted, that this note was no bill af 


payable to bearer, are not intended to 
And that by the old caſes reported in e and 
Levinz, [a ve referred to] and the caſe of Moy- 
ris and Lee, lord Ray — Reports, 1397, 'the 
draught muſt be —5 to order, to make it ne- 
gotiable, and not to bearer only. And after the 
counſel had cloſed their arguments, the court de- 
livercd their ſeparate opinions. . 


Lomp Maxsrizrp, chief juſtice: 1 ſhall 0 
be more happy in acknowledging an error and cor- 


1 therefore, with great pleaſure, take this o 
tunity to declare, that I am now — 1 mil 
took in the directions I gave the jury, as the caſe 
came on by ſurprize, and I had no time to conſider 
it fully.—Upon general principles I was ſtruck; 
and continue ſtill of the ſame opinion, that fince 
millions of property are veſted in this kind of bills 


as common bills of exchange. When TI left this 
matter to the jury, I did think that I had only leſt 


thing as the bank of England. But I ought not to 

have left it on the footing of the uſage ; it being 

ny of, law only, whether ſuch bills are or. an 

* and this queſtion, perhaps, the jun Ie: 

ood to be left to them; whereas I only 

— to leave it thus; whether in fact ſuch bill Ira 
bad 3 been negotiated. - - | 


ö 
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I think (upon the merits)-all the cafes in King 
William's time are founded on miſtaken principles: - 
The firſt ſtruggle of the merchants, (which made 
Holt ſo angry with them, Ld. Raym. 7568.) to 

ce inland bills of exchange in the nature of 
pecialties, and to declare upon them as' ſuch, was 
ertainly m_ on their 2 as it was admitted 
hey mi eclare on general indebilalus aſſumpſit; 
ad giverhef bills in — But the Law 1% 
given by the judges, why no action can be brought 
by the holder of ſuch a bill, payable to bearer, are 
qually ill-founded. . | vo" very 


FirsT, it is ſaid, they were never intended to be 
egotiable, -cujus contrarium eft verum. [of which the 
ontrary is the truth.] For when payable to A. B. 
pr bearer, they are clearly intended to be transferred 
n the moſt eaſy manner, even without indorſement. 
Alſo, it is ſaid, that dangers will ariſe, if upon a 
alual loſs, the finder becomes intitled (as bearer) 


- maintain his action for it. But the bearer muſt 
ſe Whew it came to him, bona fide, upon valuable con- 
er ideration: And then, there is no more danger here 
ban in loſing an indorſed bill of exchange, made 
ce ayable to A. B. or order. It is alſo ſaid, that the 
% ction might be brought in the name of the perſon 
whom it is firſt payable. In this very caſe it 
his ould not. Can an action be brought in the name 


pf Ship Fortune? Many bills are payable to 


to und if payable. to A. B. or bearer, A. B. may not be 
und, may refuſe to lend his name, may releaſe, 
are ay become bankrupt,” &c. which would put the 


dearer's property on a very precarious footing.— 
pelides this would be giving a third perſon; (the 
lrawee) an option whether he will pay it to the 
rer or no: which may be abuſed to unjuſt or 
orrupt purpoſes. | 304 CM IRS 1 


dearer only, without inſerting any n's name. 


wy 
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- In Hinton's caſe, 2 Show. 235, in the latter end 
of Charles the Second's time, it is taken for grant. 
ed, that ſuch bills are recoverable by , the bearer 
if he comes to them 4ona fide. To this ſucceeded 
all the caſes in King William's time, which 
the other erroneous principle, and in all theſe there i 
great confuſion ; for, without ſearching the record 
one cannot tell whether they aroſe upon promiſſon 
notes, or inland bills of exchange. Yet in equity, 
(z Freem. 258.) it was even then held, that a bil 
Payable to A. or bearer, was like ſo much mong 
paid. Whatever tranſactions may be between A 
and the drawer of the bill, the bearer ſhall have hi 
whole money. And in Salkeld, 126, Holt held 
that if a bank note be loſt payable to A. or bearer 
and a r, who finds it, transfers it to C. fa 

ood conſideration, trover will not lie againſt C; 
becauſe by the courſe of trade, there is a propery 
in the aſſignee or bearer. 172 6 F 


Tus ſtatute 3 & 4 Anne, e. . ſubſequent to theſ 
caſes was made, te. put promiſſory notes, in all rei. 
pects, upon the ſame. footing as inland bills of en 
change. The ſtatute expreſsly provides for note 

yable to bearer ; and therefore it may reaſonably 
— conſtrued to ſuppoſe, that ſuch was the law ſu 
bills alſo ; for elſe it would make a promiſſory now 
more negotiable than a bill of exchange. N 


Tuxnx has ſince been no doubt, but that actia 
may be brought by bearers of ſuch promiſſory nota 
2 the drawers, In a late caſe, Mer againiſi 
2 2 10. $$] a — 

mail, yet being negatia coming to ths 
bearer bona fide, was — In 5 
and Gild, [1 Vez. 341. ] the defendant gave a ſho 
note to A. or bearer. A. loſt it; and demanded tb: 
money at Child's. They agreed to pay, if he wou 
FE Ae | 
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zive them Tecurity, that the note ſhould never be 
Ecth-coming to charge them. He refuſed, hut 
offered a releaſe ; being adviſed, that no action could 
be brought by bearer, in caſe A. reſtaſed. They 
Nil refored, and a bill was brought to oompel the 
payment. Lord Hard wicke diſmiſſed it, "unleſs A 
Ir appeared, that in their books no credit was 
raiſed, but to bearer. Bearer debtot, and bearer 
reditor. No other name made uſe of, in entering 


As this is my opinion in — of law, and as I 
ilodiy leſt this point to the jury, there muſt be 
ground of my miſtlirection. 
* parties are annocent men, I think the 
w ſhould decide between them, and not leave ii | 
the partiality of the drawee, to pay which ever —＋— 
JusrIc® WII Mor: If both are in point of 
uſtice, melior eff conditio poſtidentis, { the poſſeſſor i 
ondition is better.] I Know not how any remedy 
an be had; unleſs the bearer can maintain this ac- 
ion. The word bearer is only a deſcription of the | 
erlon with wham you gontract.— A name is only 
like deſcription. The contract is to pay the bill 
icher to you, or to the perſon to whom you ſhall 
aon eliver it, or to whom he ſhall deliver it, in inſni- 
teen. It is clear, that if the drawee pays it, it is 
ain vod payment ; and the caſe in Shower is a clear 
ro uthority, that a ben fide holder may recover. The 
th Hubſequent caſes are illi founded, and ſtrike at the 1 
ot of credit; for if only the perſon named in the | 
hop can bring the action, who would ever take it in 
d thapayment ? but had they been well founded, the ſta- 
,ouloute of Queen Anne is decifive, Bills of exchange | 
are 


"4 
1 


5 


X44 23-3: 


are only promiſſory notes, to my ſuch a lum incl 


call upon the drawer himſelf who. had received ii 

Ward and Evans, lord Raymond, 928. — _— 

having delivered their — the rule for a they 
| anal was made abſolute.*. : | 


The court rgument of the writ: of error her, 


the court of Common 
niſtrator is only aſſignee in law not in: fact. 10 


method to do ſo. The indorſement virtually 


may declare as ſuch in an action againſt the 


- 
— — — . — ——̃ ¶»ꝛk— 


ceptor'. 
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tas r not. 
— nee I am clear that the z did 
In an action for money had and received 
— who had paid the money, had a right to 


8 VII. WITH reſpect t to — may -indorſe; ich 
held that an executor or adminiſtrator may indork 
a bill or. promiſſory note, within the cuſtom d 
merchants; as in the caſe of Rawlinfon againſt Stow 
20 Geo. II. In the court of King's Bench upon 
writ of error from the Common Pleas: An inland 
= of exchange was made payable to A. or order 

A. died, and the adminiſtrator of A. aſligned the 
note to the plaintiff in = Common Pleas j\i 
whom the —.— gave judgment upon demurret 


held, that — or adminiſtrator might ah 
ſign it over: And they affitmed the judgment 
leas. The executor or adm 


they held that he might aſſi 


it by the name oſ en 
cutor or adminiſtrator ; 


that it was the comm. 


cluded it. In the caſe of King and others exec 
tors of Stevenſon againſt Thom, Mich. 27 Geo. Il 
it was held, that, where a payee of à bill of 

change indorſes it to A. and B. as executors, th 


50 1 Black, 85. 
d Burr, ag wk Men- 
ton hereof is alſo made in the 


firſt 
© 
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„ 


woman, or order,” who afterwards marries, can 


an action was Brought upon la promiſſory note 
made to a married woman, and indorſed by her 
xo the plaintiff, judgment was given forthe defend- 
ant; the right being in point of law veſted ing 
2 50 and the wife n my power to diſ- 

ic Kn e eee A 82 
A BILL aſe to one for the ule af another may 
he indorſ him to whom made payable : 


and if A. d d of exchange payable to B. for 


I 


\..the drawer}, and he Jus plead. that the money 
s extended in his hands at thb ſuir of the King 
for a debt due from C. for C. only ceſtui que 
ruft; had only an equitable intereſt, and no l 
iedy . for the money; and B. is only ts * 
equity to C, for the breach of truſt. T - 


Warze in an action of debt on a ſingle bill "made 
o A. to the uſe of him and B. the e pleaded 
releaſe made to him by B. on demurrer, it was 
djudged for the plsintiff without difficulty : for B. 
deing no Lat to he deed, therefore can neithe 
ve nor feleaſe it x but it is uitable truſt for 
im,and ſuable in the chancer „if A. will not let him 
we part of the money ; and the book of Ed. * 
ited, that he might, releaſe. In ſuch caſt, 
Jenied to be law. t Where a negotiable note” way 
ziven by one in truſt t to another, and. t 

uſt being broke, „. 2 bill in ws 705 was 


ridence of the truſt ; as ſhewn in the caſe of 
uinſt Nunes, in the ſecond ſection of our eighth 

haprer, Hes . 

New Abr. 610. | : 3 New Abr. 608, 

inge, 116. :.- SB 1 
OT CHAP, 


A vor payable to a feme ſole, i. e. unmarried 
only be indorſed by the hufband.“ And where 


he uſe of C; and B. fur a valuable eonfideration in- 
gorfes it over ts'Dz D. may bring an action againſt 


led; the maker of the note wag not all owed to g gy : | 
* 


« 


(mn $2. 


E, 


— 
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7 x. Bill: ond Note void when obtained for Mong an. 
Pi. Money lent ts gome with recoverable. 
8 2. 4 Bille Exchange given upon an uſurjous Cenfuts 
71 tien void, even in the Hands: of an Inderſer fo 
i 71 ay) 8 atice of the Un, 
of 4 the Leſer alt for x, 
5 + tovering bis Mirfortune, 1255 me PUR 
34. Stealing Bill or Notes Tila, fn an u ng 
1 is not te fuer Loſs. 
3 $5 Prgny Ring: bt as imo Hole of « Bl 


ricouor thereon, | 


1. N. the 2 inſt 
a 21 W. III. 9 Hſe gin Jo Ma] 
at þ play gave 'kims bifl of exchang 


ay to Huſſey and 
foie on Jacob, ee red ir, and So 
ed to 3 an e 7 
Jacob 1 his acceptance. 11 4 de — tn pes 
t the lord Chandois payee, at — 1 with 
pls aintiff Huſſey, and loft to him at one and i 
lame time 1501, and that for payment and ſecutit 
thereof, he drew this bill of exchange upon the 0 
fendant payable to the plaintiff, which the defendail 
. oy and 4 ber pleads the ſtatute of x yarn 
ef 16 Car. II. c. by Aich this bill of exchangy 
beine given for che fecur ecurity of the ſaid ſum gain 
| gt play became void. 


To which the plaintiff demurs, and after mat 
arguments hereon the court gave judgment for the 
r But held that if the plaintiff _ p 
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rſed the bill. ever uu 8 firanger dad fdr upon 
20d conſideration, and the being i 
ant of the wrong, the ſtature could nor have | 
leaded againſt an indorſee, but it could againſt 

im vho vas patty to the wrong.s Df | 


Bur b is held otherwiſe, as CET the oo. of 
- where 

2 money 7 J. S. ho lent it 
1 4 and aſſigned the note for 
tion to rey intiff, who had 

o notice : yÞt it was holden void by 9 Ann. c. 14. 
Yf which we ſhall have a further demonſtration in 


ur next enſuing ſection, where the three caſes 
pntained | in this's are Regt alluded to. 


Is the caſe of inks t 


= IDS. 


and Ward. Trin: 34.Geo, n. 
N a bil of exchange to Robin- 
7 for 6721. nou lent at the time and place 
f play, — 3721. loſt, The play was very fair, 
ad there nt not any imputation on — be- 


wiour. He D ght an —— of 1 ; 
. the bil 
ir John's repreſentative on ” Sor fr wes 


nd alſo for money lent. Upon 
e:court held that he ſhould not recover on the firſt, 
unt, the bill of ex being void by 9 Ann. 
ut they held as. to- the ſecond count, though no 
tion could be maintained for money won at gam» 
p the ſtatute prohibiting any recovery upon a 
pming conſideration, yet as to the money lent, the 
tute only avoids the ſecurity, dads not the con- 
&, which when fair ia good, and therefore gave 

dgment for the plaintiff for 300 l.—AIn che {ſame 
aſe it was made a queſtion, whether the plaintiff 
uld recover any, and what intereſt. As to the firſt, 


FF de court ſaid, that though the ſeourity were, _ 
* 1 Salk, 344+ Str. 155 | 8 
tc I yet 
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et he had agreed to pay intereſt, | A's to 
Ja though the 2 4 been to ſtop int 
reſt at the bringing of the action, yet they Held th 
plaintiff intitled to intereft to the time of the juc 
ment, and ſaid, the court ought always to give i 
tereſt to the verdict at leaſt. , 

; * ö 4 7727 a TI 


$ II. A BILL of exchange given upon an u 
ous conſideration is void, even in hes ofa 
indorſee for valuable conſideration without notig 
of the uſury; as in the caſe of Lowe and ale 
againſt Waller. This was an action directed by 
order of the court of Chancery, dated 18th of [ 
cember, 1780, and tried before lord Mansfield 
Guildhall, at the ſitting after Hilary Term at G0 
III. Whereupon a caſe was made for the opinic 
of the court, and after divers arguments: the cou 
delivered their opinion thereon. with great delibe 
Af10n. Fx $1991 SOT - ; 5 


Is the action the plaintiffs declared as ind 
ſees of Harris and Stratton, to whom the bill 
Kated to have been indorſed by Lawton the diam 
and payee. The defendant was the acceptor. 
defence was, that the bill was given upon an uſ 
rious contract between Harris and Stratton, andi 
defendant, This was controverted by the plui 
tiffs ; but, they alſo inſiſted, that the bill was 
dorſed to them for a valuable conſideration, 1 
without notice of the 1 uſury, and it 
argued, that although it ſhould appear that the an 
ginal tranſaction was uſurious, the defenc 

was anſwerable to them. e 


Uron the evidence thecaſe was, that, Walle 
commiſſioner of the ſtamp duties, had employ: 


* Lay of Niſi Prius, 274. 


\ "x 
* ! N 
11 i 0 
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fe Lemon, a money- broker, to raiſe the ſum of 
201; upon the bill in queſtion. Harris and Strat 
on, hearing of this, ſent their broker to Lemon, 
enquire whether Waller wanted money, and he 
d the broker he believed he did, for, to his 
ledge he had a bill to pay in a few days. The 
roker ſaid his principal would advance 100 l. in 
oney, and 100l. in goods, but that the goods 
ould be choice ſorts, and he ſhould not loſe by 
dem; that he ſhould have them at the  ware- 
uſe 2 Lemon upon this, went and inform- 
Waller, that Harris and Stratton's broker had 
n with him; and Waller aſking” him how they 
uld deal, he told him what paſſed, and that 
e broker had appointed him to go with Waller, 
Harris and Stratton's warehouſe, the next day. 
aller, agreeable to this appointment, went, alo 
ith Lemon, the next day, and found Harris an 
ratton at their warehouſe ; who made an apology to 
aller for not having any money at the time, but 
ly goods; and deſired the bufineſs might be let 
one for a few days. Lemon called ſeyeral times 
r this, to get a day fixed, and told them, as he 
d mentioned before to their broker, that Waller 
anted money, in order to pay ſeveral demands. 
the courſe of about three weeks, Harris and 
econ ſaid to him, that, if Waller would come 
ue next day, they would give him 50 l. and he 
Waller accordingly went the next day. When 
ty came, one of»the partners went out, and re- 
med in a little time, ſaying he could not get any 
dney, but if Waller would take the whole in 
pods, he ſhould have them directly. Waller 
red; and the goods, (hoſiery ware) were ſorted 
er t by one Strutt, a broker who was preſent, and 
ich ivered to Waller, and at the ſame time, Waller 
Fivered to Harris and Stratton the bill of ex- 
ange, and alſo an — of his ſalary, as a 
2 


col- 
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collateral fecyrity in caſe the bill ſhould nor | 
paid when it ſhould become due. Strutt and I 
mon carried the goods to the ſhop of Elderton, 
actioneer, who was a ſtranger to Waller, and w 
was to fell them, or advance the value. | He defi 
ed two hours to make his calculation, and, at the e 
of that time, Lemon and Waller came to him, and 
offered 1201, for the ſaying, it was the utm 
they were worth, Waller took the 1201. it bei 
agreed, that, if they ſhould: ſell for more, the 
lance ſhould de accounted for by Elderton, and, 
for leſs, that Waller ſhould be anfwerable to hi 
for the difference. Afterwards, Elderton deliv 
an account to Waller of the ſale of the goods 
" 1171. 23. 2d. There was no evidence chat 
plaintiffs knew of the above tranſaction, or the e 
cumſtances under which the bill had been given, 


Taz queſtion whether the tranſaction was a | 
of money for more than 5 per cent. under colouri 
a ſale of 8s, was left to the jury. If they ſhe 
be of opinion, that it was, it was agreed that ac 
ſhould be reſerved on the other point, being an 
matter of law, en 


Is ſumming up the jury, lord Mansfield tt 
them, that the ſtatute of multi Ann. ſt. 2. c. 
was made to protect men who act with their 
. to protect them againſt rhemſelves, U 

is principle, it makes it penal for a man to 
moro than the fixed. rate of intereſt,' it being * 
known that.a borrower in diſtreſs would agree 
any terms. * No perſon ſhall take, directly ot 
directly, for the loan of money, &. above 
* yalue as, |. for the forbearance of 1001. fot 
year, and ſo after that rate for a greater or le 
* ſum, or for a longer or ſhorter time.“ 
were, therefore, to conſider whether the tranſact 
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| the defendant and Harris and Stratton was 
0 in truth, à loan of money, and the ſale of 
wods a mere contri vance and evaſion, The moſt 
ual form of uſury was, op lordſhip faid, a pre- 
ded fl of goods, | He then ſtated the material 
arts of the evi and made ſome ſtrong obſer 
tions to ſhew; that it was nat the intention of the 
artics to buy and ſel}, but to borrow and lend, 
id that the contract was, in truth, for a loan of 
3 of a treaty for the 


1 = 


Taz jury found the contract to he: uſurious, but 
f, in point of law, the plaintiffs ſhould be intitled 
o recover, they aſſeſſed the damages at 222 l. 108. 


arr; of the bill with the intereſt due 
pon 


Hrazuron the caſe was made for the opinion of 

he court, which; after ſetting forth the bill of ex- 
bange, bearing date the 27th of October, 1978, 
nd payable inthree months, with the indorſements 
n b of Lawton and of Harris and Stratton, 
ſtated ; That the bill was given dy Waller, the 
ceptor, to _ and Stratton, upon an uſurious 
ontract, whereby more — tereſt was ſee 
ured, That the plaintiffs took bill from Harris 
| Stratton for a valuable conlideration without 


of the uſury. 


Bur before this cafe was argued, Dunning in 
e Eaſter Term nent enſuing the. trial, obtained, « 
le to ſhew cauſe, why there ſhould not be a new 
al, upon the ground, that the tranſaction 
as not a loan, but à ſale of and therefore, 
bough it t he fraudulent, it was not within the 
ling of A nt” 


I3 A raw 
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An days after this rule was obtained, che d 
fendant's counſel. ſhewed cauſe againſt ' the x 

trial, and after citing ſeveral” caſes, cited that'y 
Rithards againſt Brown bred ry x oe ud 
was much 232 conſidered: in the cuit 
King's Bench; and: finally decided in Trinity Ten 
28 Geo. III. and Rere the original · treaty being 
a loar,, although” it was diſguiſed under thew 
pearance of felling an annuity, it was'decided to 


within the meanihg of the ſtatute, 15 


Tux counſel for the plaintiffs, contended, 
the tranſaction which although being''a ſale ( 
goods at an exorbitant and iniquitous price, 9 
ill, = a ſale;' the price to be paid at 4 futu 
day. That by the ſtatutes 37 Hen. VIII. c. 9, u 
13 Eliz. c. 8. it was made unlawful to ſell me 
chandize or wares and repurchaſe them again wit 
in three months at a lower price:; but it was to 
inferred from tl ofe ſtatutes that the legiſlature d 
not mean to extend the penalties againſt uſury{] 
other caſes of ſales, however oppreſſive, or unfair, 
| #11 De 
B lord Mansfield, chief juſtice: Before the f 
tute of Hen. VIII. all intereſt on money lent v 
prohibited by the canon law, as It is now in rom 
catholic countries. This gave riſe to many'ſhif 
and devices to evade the law. One, which 
then the moſt common, was provided ' againſt 5 
that ſtatute; but the prohibition being confined 
chat particular fort of tranſactions, uſurers 
thereby, — upon other contrivances; and expe 
ence taught the legiſlature, in the more modern ſt 
tutes, not to particularize ſpecific modes of uſuſ 
becauſe that only led to evidion; but to enact, ge 
nerally, that no ſnift ſhould enable 4 man to tail 
more chan the legal intereſt upon a loan. you 
| 8 | on 


Cnar; VII. $ II. 119 


dre, the only queſtion, in all caſes like the preſent, 
s, what is the real ſubſtance of the tranſaction, 
ot, what is the colour and form. This is one of 
e ſtrongeſt caſes ofthe ſort I ever knew litigated. 
tis impoſſible to wink ſo hard, as not to ſee, that 
here was no idea between the parties of any thing 
but a loan of money. His lordſhip then recapitu- 
ated the ſtriking, parts of the evidence, and obſerv- 
d, that the whole complexion of the caſe ſhewed, 
hat the only purpoſe of Harris and Stratton was, 
o contrive how to get more than legal intereſt, 
They firſt offered part in caſh; then leſs, Playing 
he defendant on, in order to increaſe his diſtreſs; 
nd, at, laſt, tempted him, by an offer to conclude 
he buſineſs immediately, if he would take the whole 
n goods; aſſigning to the laſt, as their reaſon for 
his, that they could not procure the money: They 
lid not act as perſons ſelling goods upon credit, to 
de paid for at a future day; but as lending on the 
xcurity of the note and the aſſignment of the 
alary, The jury therefore had done perfectly right. 
The whole court being cry of the ſame opini- 
pn with the chief juſtice, the rule obtained by 
ing for a new trial was now diſcharged. 


Avp in Trinity Term enſuing, the caſe before 
entioned to be made for the opinion of the court 
— p whereon * — t's counſel cites 

caſe of B V on [in our next pre- 
eding ſection 1 wherein it was —— that 
pon the conſtruction of the ſtatute of 9 Ann. c. 14. 
ec, 1, a promiſſory note, given for money know - 
ngly.lent to game with, is void in the hands of an 
ndorſee for valuable conſideration, and without 
ice. Yet the court held, that it would be mak- 
ng the note of ſome uſe to the lender, if he could 
ay his own debts with it; and that the indorſee 
„ apt " ROE _ would 


ſtatute and the ſtatute 
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would not be without remedy, for he might fr 
Indorſer on Hs indorſerttentr yy 4.20 


Tun counſel for the pana — e 
eſſentially us to the preſent queſtion, and thöt &. 
before and ſince — ſtatute 12 Ahnen uſafy* whs i 
bar to third perſons not affected with —— ru 
the caſe of y againſt Bampton, 

the other deciſioris, and hot law. That the wuths 
rity of this caſe is direMy contrury t6-rhe — 
laid down by lord Holt, in the _ of 
Jacob [int our next preceding — 
Comyns in his digeſt, riod ha — 
poſition df lord olt, as law. That a _ 8 
cifion would be highly inconvenient to trade. Bil 
circulate like money, but if it —— a 


for every man to enquire into the 
ration, before he can mk one with fa > vices 
rency will entirely caſe. WE 
Ton aa! tor the da, gee 
ver the a in tho ‚ 
uſury, differ, it will de Bund 22 EX 
againſt uſury are the ſtrongeſt... Thus, though th 
ſtatute of 9 Ann. makes All Toegritics Sven fo for me 
ney won at ay, of lent to play with; void; it dos 
not declare that the yormved, Itſelf ſhall be void} 
and the prior act of 16 Car. IL. c: 5. Which ffi 
that contracts, and all fecyritics for 5 "Joſt 
ay, ſhall be utterly void, does not extend to money 
ent to play with. Therefore in the AN of 5 
againſt Wrhnſley Hil, 19 Geo. II. 2 
it was held that an action would lie on the e 
for money 9 e n ngly lent to play with ny ity 
zin ſon and Bland Fin our next procegin feQion] the 
ame ne diftinction Ry made. But, by 1 Arn. 


C. 16. not only the ſecutity or aſſurance, but 
Contra 


my ( 
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ma itſelf is made vold. This ſhew that the 
legilatute was fill more unnious to tu 
than — he to mg, the cafe of Bet 

e deciſion was after two-argumetits z and Lee, 
hief juſtice, obſerved; that what lord Holt had ſaid 
in Heſſey againſt Jacob, wus extrajudicial, and that 
he had ſcent à report, wherein notice was taken, 
at all the learneti part of the bar wondered at it. 
It muſt be admitted, that the bill, in the preſent 
iſe, was void at firſt. Now, how can a thing void 
n its origin, be rendered valid by any thing done 
o it afterwatds? If it were to be held, that it 
ſhould a on the face of the inſtrument, that 
tore than 3 per cent. is to be paid, the ſtatute 
would become almoſt a dead letter; for what uſurer 
$ ſo unſkilful in his trade as to ſuffer the uſury to 
pay ol the face of the feeurity? And how eaf 
ill it be for the lender to pay away bills, on which 
e himſelf could not recover, either z fide, to 
perſons to whom he is indebted, or colourably, to 
fome ſectet partner in the buſineſs, but whoſe know. 
_ the uſury cannot be traced ? It is ſaid, it 
*I 


be dangerous to trade, if third perſons cannot 
g this ſuppoſes that uſurious contracts 
very univerſal ;\ dad, if they are, it is highly 
proper they ſhould receive a check of this ſort. Be. 
des what greater riſk will there be than is run every 
day, when notes of bills are taken from women who 
ay be under coverture, or from perſons 
pho may be minors, unknown to the tak. 
'g ſuch notes or bills? If Harris and Stratton are 
Avent, the*plaintiffs' will not ſuffer ; and it is the 
bufineſs of indörſces to fatisfy themſelves with re- 
Trosr arguments being on the roth of June, the 


ourt took till the 26th to conſider, and then lord 
. Mansfield 


L. 
. K 


rad 
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Mansfield delivered thelr apinian the following 

effect; We have conſidered this caſe very-attentivg 
ly, and, I own with a great leaning and wiſh'a 
my part, that the law ſhould turn out to be in i 
vor of the plaintiffs. . But the, words of the act ap 
too ſtrong. Beſides, we cannot get over the ca 
on the ſtatute againſt gaming, which ſtands on the 
ſame ground. This is one of thoſe inſtances in which 
private muſt give way to publick convenience. 
is leſs miſchievous. that the law ſhould. be as, it i 
with reſpect to bills and notes, than other To | 
ties; becauſe they are generally payable in a ſhog 
time, ſo that the indorſee has an early opportuniy 
of recurring to the indorſer, if he cannot . recoye 
upon the bill. The Paſtea to be delivered to the de 


$ III. THE loſs, of a bill of exchange when let 
for acceptance muſt be provided for by the drawe 
with whom it was left, otherwiſe proteſt muſt im 
mediately be made; as ſhewn in the eighth ſectia 
of our fourth chapter. By ſtatute 9 & 10 W. II 
c. 17. if any inland bill of exchange for five pound 
or upwards, ſhall be loſt or miſcarried, the dran 
of the bill ſhall give another bill of the ſame tenor 
ſecurity being given (if demanded) to indemny 
him in caſe the bill ſo loſt be found again. —Mz 
rius adviſes that as ſoon as the poſſeſſor of a bi 
loſes it he ſhould have recourle. to the 19 
and that the acceptor ſhould be acquainted with in 
being loſt in the preſence of a notary. and two wit 
neſſes, and caution be given, him to pay it to noꝶ 
but thoſe with. his order.“ But if a ſtolen or lol 
bill be fairly paſſed in the courſe of trade the mon 
is irrecoverable to the loſer ; as our next enſuing ſes 
tion will demonſtrate. | 5 


25 Doug. Rep. 736. 3 Edit, Lex Mercatoria Rediwine, 476, 
Do „„ *. „. Ji > 4.54 $ IV. "STE N 
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g Iv. STEALING of bills of exchange, notes, 
12d robbed the owner of ſo 2 money; as by 
Ratute 2 Geo. II. c. 25. f. 3. if any perſon ſhall 


lies, intitling any other perſon to any annuity or 
thare in any parliamentary fund, or any exchequer 
bills, bank notes, ſouth-ſea bonds, eaſt-india 


1. ES IEICE. 


pany, 'bills of exchange, navy bills or debentures, 
goldſmiths notes for payment of money, or other 
bonds or warrants, bills or promiſſory notes for 


perſon, notwithſtanding any of the ſaid particulars 
are termed in law a choſe in action; it ſhall be 
deemed felony, of the ſame nature, and with or 
ithout benefit of clergy, as if the offender had 
ſtolen, &c. any other goods of like value with the 

pney due on ſuch orders, &c.— This ſtatute is 
revived and made perpetual by 9 Geo. II. c. 18.1. 1. 


'Tavs hath the legiſlature provided againſt theft. 
But if a bill of exchange with a blank indorſement 
be ſtolen and negotiated, an innocent indorſee ſhall 
recover upon it againſt. the drawer , as in the caſe 
of Peacock againſt Rhodes and - another, Eaſter, 21 
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at the laſt fpring aſſizes for Yorkſhire, a verdict, by 
onſent, was found for the plaintiff, ſubject to the 
opinion of the court on ſpecial caſe ſtating the fol- 
lowing facts; > of 4 17 1 | | 5 _ 
Tan bill uns dran at Halifax, on the gth of 
\ugult :. 1780, by the deſendants, upon Smith, 
fayne, and. Smith, payable to William Ingham, 
"+ Defingil iti te fourth ſection of our ſecond chapter. 


&c; is felony in the ſame degree; as if the offender 


Neal or take by: robbery any exchequer orders or 


bonds, dividends, warrants of the bank, ſouth-ſea 
ompany, eaſt-· india company, or. any other com- 


payment of money, being the property of any other 


b. III. in an action upon an inland bill of ex- 
hange, which was tried before Mr. juſtice Willes 
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payment, but both were reſuſed, of which du 


whereof the plaintiff gave to the buyer in — 


any indorſement or transfer thereof by ) alow 


gued, that the bill was taken 
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or order, 31 days after: date, for value ente 
It was indorſel by William * and yaj 
preſented by the plaintiff for and 


notioe was given by the olaintiff to' the defendi 
ants, 1 e — —— of the defend; 
anta. The plainti o was a er at Scar, 
borough, received-the bill from a — not _—_ 
who called himſelf. William Brown, and, by tha 

name, indorſed the bill to the plaintiff, of whon 
be bought cloth, and other articles in the way 
the plaintiff's trade as a mercer, in his 
Seacbebangh and paid him that bill; 


and other articles, and caſh, and ſmall. bills 
The plaintiff did not know the deſendants, bu 
had before, in his ſhop, received bills drawn by 
them, which were duly paid. William Ingham, 
to whom the bill was payable, indorſed it ; Jona 
Daltry received it from him, and indorſed i 1 
Joſeph Fiſher received it from John Daltry ; and 
it was ſtolen from Joſeph Fiſher, at ne Bib (ny 


with other bills in his — — 
pocket was picked, before the plaintiff took it in 
payment as aforeſaid. The oY 1 


indorſee of Ingham. 


Ma. Wood, counſel for the iniff heroons 
int 

ordinary courſe of buſineſs, and there was no pre- 
rence that he had notice that it had been obtained 
unfairly, If he had, he —_— that he could nol 
recover. A bill indorſed by the payee, is to be 
conſidered to all intents as: unleſs he chuſes to 
reſtrain its currency, which he may dd by a ſpecii 
indorſement treated on c. 6. 5 par ber The wen 


* in view, in making negotiablo (rraitges 
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chat they may ſerve the purpoſe of caſh. The caſe 
of Miller againſt Race [in c. 10. $ 575 the queſtion 

aroſe upon a note, eſtabliſhed the prin- 
ipfle juſt ſtated. If this bill. had nat been ſtolen, 
but loſt, the owner might have maintained trover 
againſt the finder, but ſtill the bona fide holder would 
have been inticled, Is 


ed to recover upon it. is was de- 
termined, with reſpect to a note en a. banker 
payable to A. or bearer, in the caſe of Grant againſt 
Vaughan in C. 6. g þ.)- E the bill was indorſed 
blank, but that was the fame. thing in effect, as if 
it had been made. payable. to the bearer. A blank 
indorſement is an.indorſement to all the world; to 
any body who ſhall happen to be the bearer. There 
was a caſe of auris againſt Mott, directly in point 
to the preſent, tried before lord Mansfield two or 
three years ago : There a; bill wich blank: indocſe- 
ments had been picked out of the holder's pocket, 
at Mancheſter. races, being offered in payment to 
a houſe at Mancheſter, who did not know the per- 
ſons whoſe names appeared upon it, they ſent to 
enquire about their credit, and finding them reſpon- 
ſible, gave a valuable conſideration 1 ſent 
it to their correſpondent in London. carried 
it to the drawee for acceptance, who detained it, 
and ſaid it was ſtolen; upon which the houſe at 
Mancheſter brought an action againſt the drawer 
and the plaintiff recover. S409 


Th.  146G.9N18 300; Big, ihe 1 
Ms. FsAuNEV, counſel for the defendants, argu- 
ing that the caſes on this ſubject though all modern, 
et all of them eſtabliſhed 2 diſtinction between 
notes, or bankers caſh notes payable to bear- 
er, and indorſeable bills or cited a variety of 
caſes, and at the concluſion of his argument ſays ; 
the arguments from inconvenience are in favor of 
the defendants. No man is obliged to take a 
bill of exchange in payment. A trader ſhould nor, 
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in prudence; take a bill, unleſs he knew'the peiſa 
from whom he received it. But, if the law webp 
as contended for on the part of the plaintiff, "thi 
temptations to theft would be crab” 1 900 
By lord Mansfield in deliveting the opition 
the court: I am glad this queſtion was ſaved; yd 
from any difficulty there is in the cafe; but becauſe 
it is important that general commercial point 
ſhould be publickly decided. The holder of a hil 
of exchange, or promiſſory note, is not to be con 
ſidered in the light of an aſſignee of ray te A. 
aſſignee muſt take the thing aſſigned, ſubject to al 
the equity to which the original E. was ſubje& 
If this rule was applied to bills and promiſſon 
notes, it would ſtop their currency. The law is ſettled, 
that a holder, coming fairly by a bill or note, h 
nothing to do with the original tranſaction betweei 
the parties, unleſs, perhaps, in the ſingle caſe 
(which is a hard one, but has been determined,) d 
a note for money won at play ¶ heretofore treated oi 
in our firſt ſection]. I ſee no difference between 
note indorſed blank, and one payable to bearer [the 
—_— whereof is _— on in 8 6.}. © The 
th go by delivery, and poſſeſſion proves property 
in bog caſes. The queion of 15 Bd; wag for 
the confideration of the jury. The circumſtances 
that the buyer and alſo the drawers: were ſtrangen 
to the plaintiff, and thathe took the bill for goods 
on. which he had a'profit, were grounds of ſuſpi- 
cion, very fit for their conſideration. But the 
have conſidered them, and have found it was re- 
ceived in the courſe of trade, and, therefore, the 
caſe is clear, and within the principle of all thoſe 
Mr. Wood has cited, from that of Miller again 
Race, downwards, to that determined by me at 
Ni/iprius.—The Poſteato be delivered to the plaintiff 

| 4 Doug. Rep. 633. 2 Edit. 
IO 5 v. TORC. 
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| Cas! VIL. 5 v. uh 
FORGING bills of exchange or notes for mo- 


v. | 
- 4 indorſements, &c. is felony ; as by ſtatute 
y Geo. IL 0 25. If any perſon ſhall falſely make, 


orge or chunterfeit, or cauſe to be falſely made, 
Nc. or willingly aſſiſt in the falſe making, &c. any 
bond, writing 8 . — of ex- 
hange, -ptomitiory- note for payment of money, 
5 5 of any bill of exchange 
. bf any acquittance or re- 
eipt for. money or goods, with intention to de- 
raud any perſon, os utter or publiſh as true, 
y falſe, forged, or counterfeited deed, will, &c. 
vith intention to defraud, &c. knowing the ſame 
o be falſe & every ſuch offender ſhall be — 
ff felony without benefit of clergy. And by ſtatute 
Geo. II. c. 22, if any perſon ſhall falſely make, 
lter, ſorge or counterfeit, or willingly aſſiſt in the 
ſe making &. any acceptance of any bill of 
change, or the number or principal ſum of any 
ccountable receipt for any note, bill or other ſe- 
urity, for money, or any warrant or order for 
ayment of money or del of s, with in- 
ention to de any perſon, or ſhall publiſh as 
e any falſe,” &c. acceptance of any bill of ex- 
, or. accountable receipt, warrant or order, 
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ich intention to defraud any —＋ knowing the 
ne to be falſe, &c. every ſuch on be 
uilty of felony without benefit of clergy. 

en ee 8 * , ALE i 


By ſtatute 18 Geo. III. c. 18. made to explain 
he act 7 Geo, II. c. 22. it is enacted, that if any 
perſon ſhall falſely make, alter, forge, or counter- 
eit, or cauſe or procure to be falſely made, alter- 
ed, forged, or counterfeited, or willingly act or aſſiſt 
in the falſe making, altering, forging, or counter- 
ielting any acceptance of any bill of exchange, or 
the number or principal ſum of any accountable 
receipt for any note, bill or other ſecurity far pay- 
ment 
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ment of money, or any warrant or order fur 1 
ment of money, or delivery of goods, wich i 
to defraud any corporation 8 * 
utter or puhliſh, as true, any falſe, altered; fon 
or counterfeited, acceptance of any bill oftexch 1 
or accountable receipt for any note, bill gr other 
curity, for payment of money or delivery of g 
with intention to defraud- any corporation w — 
ever, knowing the ſame to be falſe, alter. fe 
or counterfeited ; every ſuch perſon ſhall bt g 
of felony, and ſhall de death an. r N 
benen of clergy. 1 122K. 


Hier may be proveived 155 bete 
vided againſt wilful ſorgery 1 but an innocey 
older of a forged bill of exc ſhall' recon 

agpiaſt the acceptor who accepted lea de 
o the forgery. And in an action 
f the plaintiff need not prove the gravel 
hand, for if it be a forged bill yet the indovſer i 
liable." An innocent holder of a 4 bill of e 
change, for which he has given a valueble conſid 
ration, ſhall recover - againſt the ' acceptor who 
epted it not knowing of aq and « 
75 forged bill who . N or pop 


—4 cannot recover back * 
the aſs of Price . „ ing's ese Mi 


3 Geo. III. in an action for money had — 
ed for plaintiff's uſe, On non ng pleaded ver 


dict was given for plaintiff, on this ſpecial caſe, 


AH of 40l. was drawn in the name of of 
Sutton, on the plaintiff, dated 22d: November 1766 
which in the courſe of trade was indorſed to t 
defendant, for a valuable conſideration, and notid 
of it left at plaintift's houſe, the day it became dus 


* Law of Nif Prius, 273, Edit. 3856. 


Plaintif 
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Lintiff ſent his ſervant to take up the bill; who 
1 fo, and paid the money. Ac ſecond, bill was 
zwa'1ſt February 476+, on plaintiff, in the ſame 
me, which plaintiff accepted, and wrote an or- 
r thereon, for his banker to pay it; and being 
acctpted, it was indorſed to the defendant for 


r of the plaintiff... It appeared aſterwards, that 
th bills were forged: by one Lee, who was ſince 
nged for other es. The defendant acted 
nocently and bona fide, without the leaſt privity 
ſuſpicion, and paid the. full value of both bills. 
equeſtion was, whether the plaintiff can recover 
ek from the defendant, the money paid on the 
id bills or either of them. 


Taz counſel for the plaintiff gave up the accept- 
| bill, on the authority of Jem and Fawler, Trin. 
Geo. II. Strange 946. where it is held, that proof 
forgery ſhall not be admitted on behalf of the ac- 
ptor of a bill, becauſe it would hurt the negotia- 
dn of paper credit; unleſs a difference could be 
lowed, as to the admiſſion of evidence on a trial, 
d the determining the law, after. the fact is ſet- 
d. As to the firſt bill, which was never accept- 
, they inſiſted the caſe was different. No credit 
d been given to that bill by an acceptance, 
erefore the ſame inconvenience would not fol. 


By the court: This is an, action for money had 

d received; the CondiFio Indebiti in the Roman 
bo the moſt liberal ſpecies of actions on the caſe. 
tial man pays money bona fide due, after the ſtatute 
limitation has run upon it, or pays money fairly 

at play; it will not lie, to recover it back. 

will lie; if paid on a miſtake, or without con- 

intif K ſideration, 


valuable conſidetstion, and was paid by ſuch or- 
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ſideration, and the like. In the preſent caſe, 1 
body knows the hand of the drawer, but the pla 
tiff, The firſt bill is taken up by him II 
cond is actepted by him, before it comes to 

defendant. The negligence in the plaintiff 
| ter, than can poſſibly be imputed to the d 
endant. Where © loſs | has falten, there it 
lie. One innocent man muſt not relieve himſelf | 
throwing it on another. Paſtea delivered to 
defendant, with judgment of nonſuit. 


11 Black, Rep. 390. 
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CHAP: VIII. 


1, Of the Evitlence oh a Trial by , What is 
\ fever — ure, bee — 
neſſer; as with reſpuf? t infamous Perſon and t 
+ want the Uſd a Ruaſen. * * 
2. Incompetent Witneſſer'; ar Perſom intereſted in tb 
vent of the Cauſe, © 
4. 4 Perſon not a competent Witneſt to impeach a Secyrity 
tubich he har given, although not intereſitd in the 
um of the Sult, © 
4. Of Evidence allowed on Part of Defendant in an Action 
teig Drawer or Drawee, 
5. Defmdant may protiuct Evidence of an Illigal Confider- 
ation in an Aion on a Note of Hand; and may 
bring Evidence that a Bill of Exchange was paid, al- 
though he had . to pay it. 
6, Pra required in a Writ of Inquiry before the Sheriff, 
on a Judgment by Default in an Aftion on a Promiſ- 
fory Note, and Bill of Exchange. 


HE evidence on a trial by Juty, the na- 
ture whereof being of no ſmall import- 
ce to be known to perſons in general, as well 
 tothoſe who may ſue or be ſued on a bill or note, 
oncerning whom will be the ſubjects of our enſu- 
g chapters, and preparatoty to entering thereon, 
ſe have defigned this ; and in our firſt ſection 
ereof to treat, 1. On the evidence, and what proof 
required, 2, On who are, and who are not, 
ompetent witneſſes ; as with reſpe& to 'infamous 
jerſons, and thoſe who want the uſe of their rea- 
on; but with reſpe& to the incompetency of wit- 
tefſes, as perſons — in the event of the 3 
2 the 
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the ſubject a for our next enſuing «iow 
we may obſerve that it would be ' ſomewhat foreig 
to the deſign of this work to enter into the n 
leſs pay and diſtinctions of hoe is, or is ng 
legal evidence to a jury as to this point; wher 
ESE TED. general - 
leading maxims relative herete,; as thereby. ty 
give the reader a conception of RED 2 
ticular; and in our 0 BE! Mas a. cale bs 
lately ſolemnly a 1 
ed by the court o Enge Ben 's in he Go 
trine is fully diſcuſſed, — 2U mes 


lates to bills of exchange an 5 5 1 
1 ubſe 


from thence ops progre vely w 
quent ſections. wy wy on 


5 


of two kinds, either written or .darv!, that i, 
word of mouth. Written proofs, or evidence, an 
records and ancient deeds of thirty years ſtanding 
which prove themſelves ; but modern deeds, ax 

other writings muſt be 225075 and verified by p 
evidence of witneſſes. And in. order to Trove. a leal 
for years the deed or 118 itſelf (if in being) mul 
be produced at the trial, as muſt a bill of exching 
whereof mention is made in the ſecond fee 
our fifth chapter. 


8 1. AS to e on a ml by oe TOY 


Wirn reſpect to proof, the one general le l 8 
runs through all he doctrine of trials is this, th 
the'beſt evidence the nature of the caſe will adit 
of ſhall always be required if poſſible to be had ; by 
if not poſſible then the beſt evidence mt can b 
had ſhall be allowed, 


Tun true meaning of this rule 1 that no fo 
evidence ſhall be brought, that . ex nalura rei, i. © 
according to the nature of 00 thing. au e 


cn, VIE . c 


greater evidence behind in the parties poſſeſſion, 
xr power; for ſuch, evidence is 2 — inſuffi- 
ent and proves nothing, as it carries a preſump- 
ion with it contrary. to the intention for which it is 
produced. For if the other greater evidence did 
ot make againſt the party, mae he not produce 
t to the court? As if a man offer a copy of a deed 
vr will, where he ought to produce the original, 
his carries a preſumption with it that there is ſome- 
hing more in the deed of will- that makes againſt 
he party, or elſe he would have produced it ; and 
herefore à proof of a copy in this caſe is not evi- 
lence; but if he prove the original deed or will 
n the hands of the adverſe party, or to be deſtroy. 
d without his default, a py wal be admitted, 
decauſe then ſuch copy is the beſt evidence. The 
preſumption of greater evidence behind in the 
- 4 poſſeſſion ; being overturned by poſitive 
proof. 1 : ; „ 
PosrTIvs proof is always required, where from 
he nature of the caſe it appears it might poſſibly 
ave been had. But next to. poſitive proof, cir. 
umſtantial evidence, or the doctrine of preſump- 
ions muſt take place: for when the fact itſelf can. 
ot be demonſtratively evinced, that which · comes 
careſt to the proof of the fact, is the proof of ſuch 
ircumſtances, which either neceſſarily, or uſually 
nend fuch facts; and theſe are called preſumpti- 
ns, which are only to be relied upon till the con- 
rary be actually proved. Violent preſumption is 
any times equal to full 12 for there thoſe 
0 


ircumſtances appear | 5 neceſſarily attend the 
14. As if a landlord ſues for rent due at Michael- 
u 1754, and the tenant cannot prove the pay- 
ent, but produces an acquittance for rent due at 


Lu of Nifl Prius, 393. Edit, 1785. 
4 a ſub» 
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a ſubſequent time in full of all demands, this is 4 
violent preſumption of his having paid the 
rent, and is equivalent to full proof; for t ou 
the actual payment is not proved, yet the acquit. 
tance in full of all demands is proved, . which coulf 
not be without ſuch payment; and it therefore in. 
duces ſo forcible à preſumption that no proof flul 
be admitted to the contrary, met 


Pos Al preſumption, arifing from ſuch circum, 
ſtances as uſually attend the fact, hath alſo Its dy 
weight: as if, in a ſuit for rent due 1 {5+ the te, 
nant proves the payment of the rent due in In | 
this will prevail to exonerate the tenant, unle | 
be clearly ſhewn that the rent of 17 54, was retained 
for ſome ſpecial reaſon, or that there was ſome 
fraud or miſtake ; for otherwiſe it will be preſumed 
to have been paid before that in 1755, as it is mol 
uſual to receive firſt the rents of longeſt ſtanding. 
Light, or raſh, preſumptions have no weight a 
validity at all. TRIES 


One witneſs (if credible) is ſufficient to evidenc! 
to a jury of any ſingle fact; though, it is without 
doubt, the concurrence of two or more corrobs- 
rate the proof; yet our law conſiders that there in 
. many tranſactions to which only one perſon | 
privy ; and therefore does not always demand the 

reſtimony of two, as the civil law univerſally . 
quires. Yet here it ſhould be obſerved that, al- 
though the doctrine of evidence upon pleas of the 
crown is, in moſt reſpects the ſame as that = 
civil actions. There are however a few leading 
points wherein by ſeveral ſtatutes and reſolutions, ! 
difference is ny fe between civil and criminal ev 
dence; for in all caſes of high treaſon, petit tre 
ſon, and miſpriſion of treaſon, by ſtatutes i Edw. V 
c. 12, and 5 & 6 Edw. VI. c. 11. two lawful 4 
; | jo ah neue 


Cyar, VIII. 61. 235 
ſſes are ＋ to convict a priſoner; unleſs he 
willingly and without violence confeſs the 
me. But in all other caſes except treaſon one 
zle evidence is ſufficient for the King in criminal 
ecutions, | 
To prove 4 perſon's hand writi In 
ral caſes, the witneſs ſhould have 3 Flo 
awledge from having ſeen the party write, but 
der ſome circumſtances that is not neceſſkry ; as 
here the hand-writing to be proved is of a per- 
n reſiding abroad, one who has frequently re- 
ved letters from him in a courſe of corre 
ce would be admitted to prove it though he had 
er ſeen him write, Yet in caſe of high treaſon 
pmpariſon of hands is not ſufficient for the origi - 
i foundation of an attainder, becauſe there 
uſt be proof of ſome overt act, and writing 
not an overt act ; but herein it may be uſed as a 
ircumſtantial and confirming evidence, if the fact 
otherwiſe proved and in any other criminal 
roſecution it will be evidence the ſame as in a civil 
it, | | 


2, As to the competency of witneſſes, all witneſſes 
f whatſoever religion or country, that have the 
ſe of their reaſon, are to be received and examin- 
d, except ſuch as are infamous, or ſuch as are inte- 
eſted in the event of the cauſe, the latter of whom 
ve purpoſe treating on in our ſecond ſection of this 
hapter as already hinted. | 


Inramous PERSONS, are ſuch whoſe reputation 
8 blemiſhed by particular crimes which may ren- 
Jer the party ever after unfit to be a witneſs; as 
aſon, felony, and every crimen falſi, as perjury, 


> Law of Nif Prius, 15 Edit. 1785. 10 * 
4 rgery 
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forgery, and the like: for where a man isconvicted 
thole glaring crimes againſt the common princiz 
of humanity and honeſty, his oath is of no weight 
The common puniſhment that marks the" 
falſi, is being ſet in the pillory, and therefore, 'y 
ciently they held that no man legally ſet in the pj 
tory: could be a- witneſs ; but the rigour of th 
ece of law is reduced to reaſon; for now it 
holden, that _ a man ” put in the pi et 
crimine falſi, as jury, forgery,” or the like, 
is no bai to Bin arbeftz4les J it b the crime, 
the puniſhment, that makes the man inſamou 
therefore, where a man was convicted of barretry 
though he was only fined, the court held him it 
competent; ſo a perſon convicted of petit larce 
is equally infamous with one convicted of grand kt 
ceny, for they are both felony.* 5 4 


hour after a general ſtatute pardon, à perfon 
tainted : is a dx witneſs ; and ſo it is after bun 
ing in the hand, which amounts to a ftatute pan 
don.—If one found guilty on an indictment fo 
jury at commecn law, be pardoned by the king 

e will be a good witneſs, becauſe the king 
power to take off every part of the puniſhment; 
it if a man be- indicted of perjury on the ſtatut 
the king cannot 2 for the king is diveſted « 
that prerogative by the expreſs words of the i 
tute : However it ſhould be obſerved that the patty 


© Barretry is the offence of may be tranſportation. 1 Hank, 
frequently exciting and ftirring P, C. 243. 12 Geo. I. c. 29- 
D wy A r_gþs wipe 4 Law of Niſi Prius, 29%, 

jeſty's ſubjects, either at law Edit. 1785. | 
or otherwiſe, The puniſhment * Attainted is the next in 
for which in a common perſon after conviction, as when th q 
is fine and impriſonment, If inige' Gatence in paſhts Ln 


the perſon belongs to the pro- „ 146, 
feſſion of the law, the puniſhment my . . | 
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ho would take advanrage of thoſe exceptions to a 
itneſs, muſt have a copy of the record of con. 
iRion ready to produce in court. 


AnoTHzx claſs that cannot be witneſſes are thoſe 
led infidels, i. e. ſuch as profeſs no religion, 
hat can bind theit conſciences to ſpeak the truth. 
But when ary wy profeſſes a religion that will 

a tie upon him, he ſhall'be admitted as a witneſs, 
nd ſworn according to the ceremonies of his own 
ligion ; for it would be ridiculous to ſwear a wit- 
ſs upon the holy Evangeliſts, who did not believe 
fe things to be ſacred, The Jews are always ſworn 
pon the old teſtament ; Mahometans on the koran, 
oſe of the Gentou religion, according to the ce- 
emonies of that religion, &c. . Excommunicated 
rſons cannot be witneſſes, becauſe being excluded 
t of the church, they are ſuppoſed not to be 
nder the influence of any religion. And the ſame 
w, it is ſaid, holds place in relation to popiſh re. 
fants.* This opinion as to the latter is founded 
the ſtatute of 3 Ja. I. c. 5. which enacts, that 
ery popiſh recu _— — ſhall _ to all in- 
nts rpoſes, bled, as a on lawful 
— —— But Mr. Scricant Piawkine, — 
ry ſenſibly faid, that this conſtruction is over 
ere, as the purport of the ſtatute is ſatisfied by 
e diſability to bring any action. Perſons out- 
wed may certainly be witneſſes, becauſe they are 
niſhed in their own properties, and not in the 
ls of their reputation, and the outlawry has no 
anner of influence in their credibility. 


party Nifi Prius, 292. 2 Law's Dif. 
it. 198g. E. © + 

* Ibid, Edit. 1788. less of the Crown, 1 V. 23. 
Fopiſh recuſants are thoſe 24. eagles | 
ricded in a court of law of * Law of Niſi Prius, 292, 
attending the ſervice of the 293, | As 


- 
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- As to perſons excluded from dagen | 
want of the uſe of their reaſon, thoſe are i 
madmen and children; but with reſpect to child 
there ſeems to be no preciſe time fixed where 
they are excluded from giving evidence ; but 
' will depend in a great. meaſure on the ſenſe. a 
underſtanding of the child, as it ſhall ap 
examination to the court. However, it 
be ſettled, that a child under the age of ten, fh 
in no caſe be admitted; but after that age, if t 
child, appear to have any notion of the obligati 
of an oath, after there has been a foundation ly 
by other witneſſes; to induce a ſuſpicion, the chi 
ſhall be admitted to prove the fact. Doubtleſs d 
court will more readily admit ſuch a child in d 
caſe of a pron injury, (ſuch as rape) than on 
queſtion ween other parties, and, perhaps, 
uch caſe would even admit the infant to be ex 
mined without oath ; for certainly there is mud 
more reaſon for the court to hear the relation 
the child, than to receive it from ſecond ha 
from”"thoſe that heard it ſay ſo. In caſes of f 
facts done in ſecret, where the child is the par 
injured, the repelling their evidence intirely is, 
ſome meaſure, denying them the protection of f 
law; yet the levity and want of experience in chi 
dren, is undoubtedly a circumſtance which g 
greatly to their credit. be 


S8 II. INCOMPETENT. WITNESSES, as pt 
ſons intereſted in the event of the cauſe. As 
thoſe the law of England, which permits, as 1 
in the preceding ſection, one witneſs to be full 

cient where no more are to be had; to avoid 
temptations of perjury, lays it down as an inn 
able rule, that nemo teftis ofſe debet in propria ca 


| 1 Law of Nifi Prius, 293. Edit. 1785. f 
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no one ought. to be a witneſs in his own 
ſe. And by the general rule of law, huſband _ 
| wife cannot be admitted to be witneſſes for 
h other, becauſe their intereſts are abſolutely rhe 
e; hor againſt each other; becauſe contrary to 
legal policy of marriage; but to this general 
ere are ſome exceptions, particularly with 
>e&t- to criminal proſecutians, wherein a 
creſted will be admitted in many inſtances, —_— ' 
other relation is excluded being a witneſs, be- 
ſe no other is abſolutely the ſame in inte- 


r is a general rule that no perſon intereſted in 
queſtion,” can be a witneſs, and -no counſel, 
orney or other perſon intruſted with the ſecrets 
the cauſe by the party himſelf, ſhall be compel- 
or perhaps allowed, to give evidence of ſuch 
verſation or matters of privacy, as came to 
knowledge by virtue of ſuch truſt or confidence; 
t he may be examined as to mere matters of fact, 
the execution of a deed or the like, which might 
e come to his knowledge without being intruſt- 
in the cauſe." | | 


ux ſtrict notion of the objection to the com- 
ency of a witneſs is, what is termed a voir dire, 
when it is prayed upon a trial at law, that a 
neſs may be ſworn upon a voir dire; which is that 
ſhall on his oath ſpeak the truth, whether he ſhall 
t or loſe by the matter in controverſy ; and if it 
pears he is unconcerned, his teſtimony is allow. 
, otherwiſe not. In the caſe of Turner and others 
ainſt Pearte, Eaſter, 27 Geo. III. on a motion in 
court of King's Bench for a new tria}, it was 
d that an objection to the competency of wit- 


Ibid, 286, 287, * Law of Nifi Prius; 10 Edit. 1785. 
8 nefſes- 
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ps neſter diſcovered after 4. tiial, 3 bar ufc 
ground of itſelf for. a new trial; i apd 
Juſtice Buller in delivering his opinſon oþ 
2 yy no 8 e was, ga ny 
any objection to the competency of thiels, 
ſhquld be examined on the vir dire; and it watt 
late after he was ſworn, in chief. In later tim 
that rulechas been a little relaxed but the re: 
of doing ſo muſt be remembered. Ft is not 
the rule is done away, or that it lets in objedti 
which would otherwife have been ſhut out. It 
been done principally for the convenience of 
court, and it is for the furtherance of juſtice: 
examination of a witneſs, to diſeover whether 
is intereſted or not, is B to the ſame el 
as his examination in chie So that it ſaves tn 
and is more convenient, to let him be ſworn 
chief in the firſt inſtance; and in caſe it ſhol 
turn out that he is intereſted, it is then time enouy 
fo take the ob) 3 But there never yet hus be 
4 caſe in whic rty has been permitted 
trial to avail Bima of! any Acne which 1 
not made at the time of the examination. 


In criminal proſecutions a party intereſted 5 
be admitted a witneſs in many 1 as 
have lately hinted. —In the caſe of Rex agi 
Moije, Trin. 10 Geo. I. where the defendant » 
indicted for tearing a note whereby he prothiſed 
pay ſo much money to A. B. who was produced 
a witneſs, and notwithſtanding he was going 
ſwear to ſet up his own demand, becauſe, if ct 
victed, the court would compel the defendant 
give a new note, yet he was admitted.” 


by 


In the cafe of Rex agairiſt' Nujtes, Eaſter 9 C 
IL. Nirs. I. gave a promiſſory negotiable note 


0 Durnf, and Eaſt. Rep. 717. „ Stränge, 595» 
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4 in truſt to aſfign it to Mrs. T. who 
| — Mrs, L. the defendant, broke his 
ſt and negotiated the nate: Mrs. t L. hay! 
id the note, brought 4 bill in changer I 
defendant; who in his anſwer denied the truſt, 
which he was indicted for perjury, and lord. 
udyicke refuſed ta admit Mus. I. to give iv? 
ce of the truſt, and compared it; to the caſe of 
gery, where the perſon whoſe hand is forged is. + 
admitted mentioned in c. 4. $ 5.], and ſaid it 
fered from the caſe af uſury, where the party ia 
mitted to be an evidence, if erage paid : 
reaſon of which is being party to the crime, 
will not be permitted to have any remedy for it 
ain! Seen 2. 4 — 474 1 1 
„ „ he rn en grit HT BY O47 
x the. caſe of Abrobams againſt Bum; King's: 
ch, Trin, 8 Goo. III. the court held that the 
ron who ,horrowed, money on à pawn: Was 'A, 
90 5 Nr for _ — the 
mN-Oroxer, mhougk che payment o 1 
owed was proved by no other perſon but hin | 
f. For the judgment in this action could not 
given in evidence in an action againſt him for 
ey lent. By lord Mansfield in delivering the 
on of the court in this caſo: Singe the eaſe of, 
p ling [1 Salk, 283. ] and the caſe of Nunes, there, 
been great light thrown: upon the diſtinction 
veen the intereſt, which affecta the competency 
a witneſs ; and influence which goes only to his, 
dit: There have been the arguments and judg - 
nt in the caſe of Rex againſt Bray, mayor of 
ntagel.— Then came the caſe of the 4 
| pany v. Caen. There was alfa a caſe of Baylie: 
Wilſon (about the proof of a will) before the de- 
es. The ſolemn diſcuſſion of theſe three caſes 


4 Law of Nifi Prius, 288. Edit. 1985, * 
| | 1 
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drew the line between intereſt, which goes toy 
competency ; and influence which goes to the 
dit, more clearly than had -before been unde 
ſtood, —Ir eſtabliſhed a rule, that Where ü 
* matter was doubtful the objection ſhould 80 
« 'the credit.” —It eſtabliſhed “ that the queſti 
«jt a criminal proſecution — * fame with 
« Civil cauſe in which the witneſs was interel 
« went generally to the credit; unleſs thejud 
« the-proſecution where he was a witneſs could 
* given in evidence in the cauſe where he way i 
« tereſted.” *I ſay generally,” becauſe all rules 


* 


evidence admit of exceptions. 


Ix the caſe of Carter againſt Pearce, Eaſter, 
Geo, III. By juſtice Buller: In order to they 
witneſs intereſted, it is neceſſary ro prove that 
muſt derive a certain benefit from the determinati 
of the cauſe either one way or the other. In 
caſe of Walton and others aſſignees of | Sutton agil 
Shelley,” Trinity, 26 Geo. III. (which caſe will be 
large in our next enſuing ſection). By juſtice Bi 
ler in his diſcuſſion of this caſe : As to the queſti 
of intereſt it is much to be lamented that there 
ſuch confuſion in the caſes. _ I have always be 
of opinion, that the beſt rule to go by was to ca 
ſider whether the witneſs was to detive any 
vantage from the event of the cauſe: but m 
caſes tend ſtrongly to contradict that idea. 
material thing to be conſidered is, whether there 
any diſtinction between the intereſt which the wi 
neſs may have in the iſue of the cauſe, and i 
queſtion to be put to him. I am ftrongly inclined 
think, that the moſt ſolid ground I to con 
the objection to an intereſt in the event oft 
cauſe: but in doing that ve muſt overturn 


S 3 = 


„4 Burr, Rep, 2831. * Dnenf, & Eaſt, Rep. 163. 
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es whereof particular mention will be made in 
r following ſection, | * ' mY 


$ III, A PERSON is not a competent witneſs 
impeach a ſecurity which he has given, althou 
is not intereſted in the event of the ſuit ; as bel 
the above mentioned caſe of Mallon and others 
rainſt Shelley, wherein are diſcuſſed a variety of 
pints relative to the incompetency of witneſſes, as 
rſons intereſted in the event of the cauſe; and di- 
rs eg of the courts hereon thoroughly 
nſi . | 5 as Jo A 4 


Uyon a motion ta ſet aſide the verdict, and grant 
new trial in this cauſe, which was tried before 
ice Buller at Guildhall, at the fittings after the 
ſt term, it was reported by him as follows 5 


Tnar this was an action upon a bond given by 
e defendant to Sutton, to which there was a plea 
non eft factum, and another of the ſtatute of uſury. 
was proved by one witneſs for the defendant, that 
e bond was given in conſideration of delivering 
d two promi notes made by Mrs. Perry, pay- 
le to Birch or order, the one indorſed by Birch 
d Davenport Sedley, the other by Birch, Corbin, 
d Davenport Sedley, to Sutton. Davenport Sed- 
y was then called by the defendant to prove that 
conſideration for the notes was uſurious. But 
& evidence was objected to on two grounds; 1ſt. 
at he was called to invalidate a ſecurity which 
had given; and that an indorſer of a note, in- 
pendent of any queſtion of intereſt, could not be 
rmitted to prove a note void, which he, himſelf 
d indorſed ; adly. That he was intereſted in the 
ieſtion which was meant to be put to him; for if 


t Durnf, and Eaſt Rep. 296. 1 * 
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the notes were given for a uſurious confide 
he would never be liable to pay them; og 
overturning- the bond, they- may be ſet up 
For theſe reaſons the witneſs was rejected, as | 


; incompetent. 


Tur motion to ſet aſide the vendict was 1 
upon the ground that Davenport Sedley was a ca 
. witneſs,” and -ought to have heats admi nit 
to prove the fact of the uſury, . . 


| Mixcar, Baldwin: and Manley, bad 
hv the verdict ſhould not be ſet afide, and argue 
n two queſtions which had been made; if 
hether the witneſs was not intereſted: in the que 
tion? 2dly. Whether in any caſe a _ ſhall | 
permitted to invalidate his own ſecurity: ?. In: 
guing upon the firſt queſtion, was inſtanced | 
Principle-upon which many perſons are incapacit 
ed from giving evidence, who are intirely unim 
reſted in the event of the cau/e z yet being intereſſ 
in the queſtion which is put to them are thereſ 
inadmiſſible; as in the caſe of commoners and u 
Ger wrden. — On the ſecond queſt ion it was argut 
that the courts have frequently laid it down. a8 
invariable maxim, that no man ſhall be fuffered 
invalidate kis own inſtrument ; and if it were othe 
wiſe, the conſequences would be very prejudic 
do trade. In the caſe of Alrabams and Bunn ¶ in 
| 3 ſection], where the borrower of m 
y was ar to 4 an uſur ious contract ente 
— ints' — defendant, who was a pawn-brokt 
though t ency of the. witneſs was allowt 
becauſe the + eve pou was returned, yet lord 
feld ſaid, “ had the defendant bar ir a ſec 
« rity, or proved the pledge to have been re 
© ing in his cuſtody, it would have been a differ 
&« conſideration, whether the witneſs. wy 
40 rrowe 


* 
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borrower of the money, could be examined to 
contradict this. In an action by the drawee of 
bill of exchange againſt the drawer, the acceptor, 
ho was inſolvent, was not permitted to give evi- 
nce.. "Mitchel v. Comaway, [i 2. Vin. Abr. tit. 
vidence].— In the caſe of Winlaw and Daniel 
Sittings after Hil. 1786, ar Weſtminſter], which 
as an action of trover for three bills, of exchange, 


> a witneſs to prove the property of the notes in 
or B. as he was equally reſponſible to either. In 
ch caſes the teſtimony of the indorſer does not 


admiſſible, But where ſuch teſtimony goes in 
iſcharge of the note, he is not a competent witneſs, 
s in the caſe of Whittenbury and others againſt Fack- 
net uxor [and wife] executrix [Sittings after Eaſ- 
r1786 at Guildhall], which was an action on a 
romiſſory note given by Wheeler the teſtator in 


orſed to the plaintiffs, for which he was made 
btor in their books to nearly the amount of the 
vte. The "defendant propoſed calling Collier to 
rove that the note had been ſatisfied by his having 
en. two bills to the plaintiffs in diſcharge of it. 
he plaintiffs on the other hand contended, that 
e bills had been refuſed by them in diſcharge of 
e note. Buller, juſtice, refuſed to admit him 
pon two grounds, 1ſt, That he was intereſted in 
roving the note paid, for he thereby got rid of it: 
d as to his being liable for the book debr, that 
as a different tranſaction. 2dly, That he was 
alled to invalidate his own ſecurity ; for tho 

is evidence did not tend to impeach the validit 
f the note, yet it tended to take away the remedy 
pon it by ſhewing it diſcha | ME 


the party who was intereſted in a note could 
% L give 


rd Mansfield merely ſaid, that an indorſer might 


o to invalidate his own-ſecurity, and therefore he 


is life time to one John Collier, and by him in- 


Ir was not till after lord c ief juſtice Lee's time, 
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give evidence concerning it in a criminal Proſer 
tion for forgery, perjury, or  uſury, where the ny 
was the foundation of it. 2 Stra. 1043, 1104, 12 


: Branchorr and Bower, counſel on the other pF 
having cloſed their arguments, the court deliven 
their ſeparate opinions, | 


Lord MaxsFisLD, chief juſtice : The old c 
upon the competency of witneſſes, have gone up 
very ſubtle grounds, But of late years the ce 
have endeavoured, as far as poſſible, conſiſtent u 
thoſe authorities, to let the objection go to the cn 
dit, rather than to the competency ofa witneſz, 
this caſe it ſeems to me that the witneſs had noi 
tereſt in the preſent queſtion, for either way he 
diſcharged. If the bond -is good, it puts an end 
the notes, if bad, the ſame ground that vacates t 
bond, vacates the notes ; therefore, in point of i 
tereſt, I think there is no objection to his comp 
tency. But what - ſtrikes me is the rule of 
founded on publick policy, which I take to 
this; that no party who has ſigned a paper or det 
ſhall ever be permitted to give teſtimony to inval 
date that inſtrument which he hath ſo ſigned. A 
there is aſound reaſon for it; becauſe every man wt 
is a mo! to an inſtrument gives a credit to it. 
is of conſequence to mankind that no perſon ſhoul 
hang out falſe. colours to deceive them, by firſt d 
fixing his ſignature to a paper, and then afterwan 
giving teſtimony to invalidate it. It is emphat 
cally right in the caſe of notes; for in conſequend 
of different ſtatutes, two very hard caſes: have ariſe 
Firſt, with reſpect to a gaming note, whid 
though in the poſſeſſion of a hone fide purchale 
without notice, is void [as mentioned in c. 7.51 
It is ſimilar in the caſe of uſury : A note given i 
an uſurious conſideration, though in the hands of 
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it indorfee; is —_— void ſ as ſhewn in c. 7. $.4.]. 
d therefore, whenever a man ſigns theſe inſtru- 
ents, he is always underſtood to ſay, that, to his 
owledge, there is no legal objection whatever ta 
m. The civil law ſays nemo alligans ſuam turpitus 
eſt audiendus (no man binding his own filthi- 
s is to be _ Now b this general maxim 
the preſent caſe, with the diſtinction which has 
ntaken. It has. been argued at the bar, that 
is rule only holds where the action is brought 
don the notes themſelves, and therefore not rele- 
nt tothis caſe, But I take the caſes to be exactly 
eſame. For the queſtion on the validity of the 
nd involves in it the validity of the notes. The 
ligee of this bond truſted to the notes; he gave 
em up as a conſideration for the bond; he truſt. - 
to the name of the indorſer, and that be knew 
no objection to the notes ; and yet this ſame per- 
was afterwards called to ſay that they were given 
an uſurious and illegal. conſideration; there- 
on that ground, I am of opinion that he was 
incompetent witneſs, 


JosrIcs WitLes: As to the incompetency of 
dley's evidence on the ground of intereſt, I am 
ar that he had none, or rather that he came to 
e evidence contrary to his intereſt ; becauſe by 
ſtroying the bond he ſets up the notes. But the 
neral rule is, that no man ſhall be permitted to 
alidate, by his own teſtimony, an inſtrument to 
ich he is a party; and there has been no caſe 
ed in which this rule has been impeached. There 
indeed been an inſtance, where a man was ſuf- 
ed to explain his own deed. That was a caſe be- 
e me at the laſt aſſizes at Lancaſter. Two brothers 
ned in an aſſignment of a ſhip : and the queſtion 
„ whether one of them had any intereſt in tho 
ſſel at. the time of aſſignment. He was called to 
ove that he had none. His evidence was object- 
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that thoſe notes were void. 
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ed to, on the ground that he ought not to be pe 


mitted to contradict his own deed ; but I wa 
opinion that he was a competent . witneſs, becaul 
he came to ſwear againſt his own intereſt, that 
had no property whatever in the veſſel, and he 


' plained it in this manner; that the perſon, to wha 


the aſſignment was made, thought that this witn 
had an intereſt in the veſlel, and would not 
cept the aſſignment unleſs he was joined in it: a 
the court of Common Pleas refuſed an applicati 
laſt term to ſet aſide the verdict, and agreed wit 
my direction. —It is better in general that objectia 
of this kind ſhould go to the credit, than to the co 
ency of the witneſs. But the preſent queſti 


falls within the 13 rule, that no man ſhall 


permitted to alledge his own turpitude in havin 


given credit to a falſe and illegal ſecurity. 


JusTice A8HnussT : The general rule is, th 
where a man is not intereſted in the event, he ſh 
be a competent witneſs, though he may have a hi 
upon his mind with regard to the ſubject mana 
As ifa perſon bring two ſeveral actions againſt t 
defendants for the ſame battery; in the ach 

inſt one the other may be a witneſs, becauſe] 
is not intereſted in the event. Any objectiom 
fuch teſtimony ſhould go to the credit rather than 
the competency of the witneſs : therefore, if tl 
preſent objection had reſted ſolely on the queſti 
of intereſt, I ſhould have been of opinion that Se 
ley was a good witneſs. But he is inadmiſſiblet 
another ground, that no man ſhall be permitted 
invalidate his own act; and here he has beet 
party to the fraud by affixing his name to the not 
and giving them a ſanction ; and having done t 
he ſhall not be admitted upon any account to 


Jusri 


wy 
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JusTics BuLLER : Two grounds of objection have 
en taken. The firſt ſteers clear of intereſt in the 
vent of the cauſe; and I have always underſtood 
to be a ſettled principle, that no man ſhall be 
«mitted to invalidate his own act. A diſtinction 
as been attempted to be made between the preſent 


here is no foundation for ſuch a diſtinction. Fo 
an action be brought on a note againſt the drawer, 
n indorſer cannot be called as a witneſs. for him, 
hough he is not intereſted in that cauſe; and if a ver: 
ict be given againſt the drawer, and ſatis faction 
btained from him, the indorſer is diſcharged. In 
hat caſe it is his intereſt to charge the drawer, 
herefore there is no difference between an action 
pon the notes againſt the drawer, and the preſent 
(tion upon the bond. But the ground of objec- 
ion has always been, that no man ſhall invalidate 
is own ſecurity. 


As to the queſtion of intereſt, it is much to be 
amented that there is ſuch confuſion in the caſes. 
have always been of opinion, that the beſt rule to 
o by was to conſider whether the witneſs was to 
erive any advantage from the event of the cauſe: 
ut many caſes tend ſtrongly to contradict that idea. 
he material thing to be conſidered is, whether 
here is any diſtinction between the intereſt which 
he witneſs may have in the ifſue of the cauſe, and 
ne queſtion to be put to him: I am ſtrongly in- 
lined to think that the moſt ſolid ground is to con- 
ne the objection to an intereſt in the event of the 
auſe ; but in doing that we muſt overturn many 
ales, As in the caſe of commoners ; if the iſſue 
e on a right of common, which depends on a cuſ- 
om pervading the whole manor; —— of a 
ommoner 1s not admiſſible, becauſe, as it depends 
pon a cuſtom, the record in that action would be 

L 3 evidence 


aſe, and an action on the notes themſelves ; wh 
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evidence in a ſubſequent action brought by that »y, 
ry witneſs to try the ſame right: therefore there i 
a good reaſon for not receiving his teſtimony in 
ſuch caſe. But the ſame reaſon does not 
where common. is claimed by preſcription in 'righ 
of a eee eſtate; 3 it does = follow, i 
. hab à preſcriptive right of common belonging u 
is eſtate, that B. who has another eſtate A0 . 
manor, muſt have the ſame right; neither woll 
the judgment for A. be evidence for B. and ye 
there are caſes; which lay it down as a general ru 
| — one commoner is in no caſe a witneſs for ang. 


Tue in the caſe of policies of inſurance, it hu 
been held, that one under-writer cannot be a wir 
neſs for another. Ridout and Fob»/on, Eaſt. 11 Am 
And the. Eaft-India 2 and Goſling, Mich 
16 Geo. II. before Lee, chief juſtice, [Law of Ni 
Prius, 283.] FN | | 


In theſe caſes if the evidence offered tends to in- 
validate and deſtroy the inſtrument itſelf, that maj 
be a reaſon for rejecting ſuch teſtimony ; but when 
ſuch evidence is offered for any other purpoſe, ther 
does not ſeem to be any good reaſon why it ſhoull 
not be received; for that yerdict could not be g. 


ven in evidence in another action upon the fame 


licy againſt the witneſs or another under=writer 
he caſes on this ſubject, which have ſtaggered me 
moſt, are two later ones in this court, by the name 
of French v. Backhbouſe and French v. Foulffon, E. il 
Geo, III. [5 Burr. Rep. 2727.) Thoſe were tw 
diſtinct actions of covenant brought __ 
— owners of a ſhip by the huſband of her, who 

ad been appointed to that office by a deed executes 


i 


by all the joint owners, by which deed they em- 
powered him generally to advance or lend wy 
- N EM N 1 


; Caray, VIII. $ 111.4 rv. Irt 
&c; The tiuſband of the ſhip inſured for all the 
owners, and brought ſeparate actions againſt two 
of them. They were each of them charged for the 
amount of the whole ſum paid. Ir was there 
agreed, that the direction to inſure given by one 

ner, did not bind the - reſt... And in tlie 
firſt action ym Backhouſe, Mr. Dunning of- 
fered to call the other patt-owner, and infiſted that 
he was a competent witneſs, becauſe he was not in- 
tereſted in the event of that ſuit z for that each of 
the two cauſes was to ſtand on its own evidence: 
but he was rejected by lord Mansfield, as an in- 
competent witneſs ;' and the court, upon motion 
for a new trial, were afterwards of that opinion. 
There the ſecond defendant was certainly not inte- 
reſted to ſupport the defence in the firſt cauſe ; 
for if the plaintiff had recovered in that, the ſecond 
defendant = was offered as the TR could not 
have been charged with any part of the damages 
recovered in the firſt action. 25 * 


r rr eee 


— 


TazReyors, if there is any difference between an 
intereſt in the queſtion, and an intereſt in the event 
of the cauſe, and an intereſt in the queſtion diſables 
a witneſs, I think theſe caſes prove that this wit- 
neſs was incompetent; for the queſtion put to. him 
vas upon the validity of the notes. How or in 
hat manner ſuch evidence was to bear upon the 
aſe was material for further conſideration, and 
further evidence in the progreſs of it ; and the wit- 
could not tell how the cauſe would turn out, 
ot what effect his teſtimony might produce. —Here- 
d | 
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- on the rule was diſcharged. . 

Wl 5 1V. CONCERNING evidence allowed on part 
i f defendant in an action againſt drawer or drawee. 

— b Durnf. & Faſt, Rep, 296. | 
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reward in caſe he procured the defendant to ben 
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In the caſe of Callet and (Griffiths, Hil; 2 Gedl 
at Guildhall; in an action againſt the indorſer; lod 
Ray mond would not allow the defendant torgivei 
evidence, that the plaintiff deſired him to 1ndor 
the note to enable him to bring an action again 
the drawer, but declared he would not ſuc thy 
defendant. ' But where the action was brought 
the payee againſt the drawer, the defendant was x 
in to ſhew it was delivered as an eſcrow, vix, 


ſtored to an office, which it being proved he d 
not effect, there was a verdict for the -defendany 
And it ſeems a reaſonable diſtinction which has bea 
taken between an action between the parties then 
ſelves, in which caſe evidence may be given to in 
peach the promiſe ; and an action by or againſty 
third perſon, viz. an indorſee or an acceptor.æ 


$ V. THAT defendant may produce evidence. 
an illegal conſideration in an action on a note. 
hand is ſhewn at large in the fifth ſection of ou 
third chapter; and he may bring evidence that: 
bill of exchange was paid, although he had'promil 
ed to pay it, and ſo avoid the promiſe by ſhewing 
no conſideration for the bill; as held in the-caſe« 
 £lmes againſt Wills, Common Pleas, Trin. 28 Gev 
III. where a rule was obtained to ſhew cauſe why 

there ſhould not be a new trial, the cauſe havi 
been tried before Mr. juſtice Gould at Hertford i. 
ſizes in the ſummer 1787. And it appeared i 
evidence that the plaintiff and defendant had mutua 
dealings together, and had applied to one Rawnlig 
to ſettle their acccounts, who had accordingly a 
juſted all matters in diſpute except the bill on whict 
the action was brought. This the defendant fal 
he could prove he had paid. Upon which, it wa 
© Law of Niſi Prius, 274. Edit. bi. Cites Snelling ai 
1785. | | Brigg at Reading, 1741. F 
| agree 
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yreed that the bill ſhould be depoſited in the hands 
Rawnſley, and if the defendant brought proof 
f the payment within a month, the bill ſnould be 
elivered up to him, if not he promiſed to pay it 
> the plaintiff.” No proof being brought by the 
fendant within the month, the bill: was delivered 
the plaintiff, who brougt:' his action upon it. 


Tas counſel for the defendant offered to give in 
idence, that the original debt was paid for which 
e bill was given, and that the defendant cou d 
ot within the month find the witneſs by whom 
might have been proved according to the agree- 
ent, he having abſconded to avoid an arreſt. This 
idence the judge refuſed to admit, holding that 
e defendant was bound by his agreement to pay 
e bill if he did not bring the neceſſary proof with- 

the month. * | ; | 7 


In Michaelmas term laſt, a rule was obtained to 
ew cauſe why a new trial ſhould not be granted, 
the ground that this evidence ought to have been 
Imicted. Lawrence, ſerjeant, having ſhewed 
uſe againſt the rule, and Rooke, ſerjeant, argued 
favour of it. „ DIO. n 5 


Tars term, juſtice Gould after ſtating the facts, 
id, that he was of opinion at the trial, that the 
aintiff had à right to prove the ſpecial» promiſe 
the defendant, under the general count of in- 
u computaſſent laid in the declaration, on the au- 
ority of Buller's Niſi Prius, p. 139, and that the 
omiſe not being performed, was intitled to re- 
ver, the defendant not being at liberty to bring 
dence in excuſe for his non- performance, wher 
e undertaking was peremptory. That ſuch an 
dertaking was upon ſufficient conſideration, he 
ted the caſe of Amie v. Andrews, 1 Mod. 166. and 

Knight 
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Knight againſt Ry/bworth, Cro. Eliz. 469. The x 
of the court were of opinion, that though ti 
was a new promiſe on à ſpecial agreement, 
though under 'a general count of #4/fmul computaſy 
ſuch a promiſe might be given in evidence, yet 
in the preſent inſtance, it was to pay an old de 
the condition not being perfortaed, it, was to 
conſidered only as evidence of the debt, and t 
effect of it was to ſhew, that the plaintiff had 
. facie, only a right to recover. The defendant the 
fore ought to have been admitted to prove that 
debt was diſcharged, becauſe by ſo doing, he wc 
avoid the promiſe by ſhewing there was nl 
deration for it.-Hereon the rule was made ab 
Jute for a new trial. * 


$ VI. IN a writ of inquiry before the ſheriff, 
a judgment by default in an action .on-a promi 
ſory note, the plaintiff muſt prove his note t 
ſame, as if the defendant had pleaded non-4ſſumpji 
though in debt on bond and judgment by defy 
it is otherwiſe. —Yet in Bevis againſt Zindfell, H 
14 Geo. II. the court of King's Bench held, 
on executing a vrit of enquiry on judgment 
default in aſſumpſit upon a promiſſory. note, it 
not neceſſary to produce the ſubſcribing witnd| 
for the note being fet out in the declaration is a 


mitted, and the only ge Fr na it is to f 
whether any money is i to be paid upon i 
It muſt therefore be proved to be his note, whit 
may be by proving his hands 
u the caſe of Thelly/or againſt Fletcher, Hil. 1 
Geo. III. it was ſaid by juſtice Buller, amony 
other things relative to a writ of inquiry, © II 
ein actions upon a bill of exchange, or a promillc 
„Hl. Blackſtone's Rep, 64, “ Law of NiG Pris, 278, Edit i 
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note, nothing but the inſtrument is to be proved 
before the 2 the ſum being thereby aſcer- 
tained. “ And the reporter in a note, as with 


ſpect to nothing but the inſtrument is to be 
roved before the jury, ſays, In ſuch caſes, al- 

h the note or bill is ſtated, and the execution 
of it averred, in the declaration, it has been ſettled 
in many inſtances, that it muſt be produced be- 
fore the inquiry jury. 


| 8 Doug, Rep, 315, 2 Edit. 
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. $3. Dimand f Payment on the Drawer by [ndorfee ut 
ee tcſſary previsus to ſuing Acceptor "of 4 Dill 
©, muſt be made en the Acceptor previous ta fuin 
Drawer or Indorſer, and on Mater e a Prim 
Note previous to ſuing the Indorſer. 
$ 2. Befort an attign be brought againſt the Drawer of 
| Bill, Notice ſhould be given him of Refuſal, 
© vency, or abſconding, of the Drawee. ; 
§ 3. Cf holding Bills or Notes after being diſbonoured, 
giving Notice to the Drawer or Indor ſer. 
$ 4. Although Party become Bankrupt, Notice of Non-/ 
ment ſhould be given. Notice to the Drawer of 
Bill of Exchange being d:ſhonoured not requiſit 
Drawe had no Effects of his in Hand. Of a« 
ing a Bill in Satisfattion of a former Debt. 
5. If Indorſee of a Bill not due, preſent it for Acc 
which is refuſed, and delay giving Notice to bit | 
dorſer, the [ndorſer will be diſcharged, 


* re ſubjects of our next preceding chapter 
ing, as there hinted, deſigned as preparatc 
to our proceeding hereon, and on the next enſuing 
and as the principal matters contained in: 
chapter, will be on the demand and notice requui 
to be made and given previous to fuing on a | 
or note, and the ſubjects of our nexe enſuing, ( 
ſting the parties; whereon a retroſpect to our ton 

ing chapter, it is obſervable may be neceſſary 
bo had, in order to diſcover what is ſuffi 
proof for the different points herein after treat 


on, A which may be required to be proved ot 
trial. Vt | 
| - $1.0 
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( 1. DEMAND of payment on the drawer by 
dorſee, is not neceſſary previous to ſuing acceptor 
f a bill ; but muſt be made on the acceptor pre- 


ious to ſuing the drawer or indorſer, and on maker 


f a promiſſory note previous to ſuing the indor- 
r; as in the caſe of Heylins and olbers againſt - 
(damſon, King's Bench, Mich. 32 Geo. II. In this 
aſe, an action was brought againſt the defendant 
s indorſer of an inland bill of exchange for 1001. 
rawn at forty days ſight, by one Carrick upon one 
Dodd, in favour of the defendant, who indorſed it 
> the plaintiffs. Dodd accepted the bill, but did 


ot pay it, upon which it was proteſted by the 


laintiffs. All which was proved to the jury; but 
did not appear that the drawer had notice of the 
on- payment, before this action was brought, or 
jat any application was firſt made to him for 
ayment : And this matter being objected by the 
fendant's "counſel, and they inſiſting that for 
ant of ſuch notice or demand, or due diligence 
ſed, for that purpoſe, the plaintiffs muſt be non- 
ted, the jury gave a verdict for the plaintiffs in 
dol. damages and 40s. coſts, ſubject to the opi- 
jon of the court. And as this was a point un- 
ttled, and many contradictory opinions thereon, 
e court took time to confider of it; and this 

were unanimouſly of opinion that, in the pre- 
nt caſe, it was not neceſſary to demand the money 
om the drawer; or to uſe any diligence for that 
rpoſe, or to give him notice of non-payment by 
e drawee. That a bill of exchange was an or- 
r or command given by the drawer on or to the 
wee (who has, or is ſuppoſed to have, effects of 
e drawer in his hands) to pay a ſum of money to 
third perſon ; that when the bill is accepted, the 
rawee is become the principal debtor, and the 
rawer is liable only in default of the drawee, and 


due diligence be not uſed to get the maney, 
| | from 
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from the acceptor or drawee, and notice of hi 
non-payment given inconvenient time to the dran 
the drawer ſhall not be liable; for if it ſhould þ 
otherwiſe, and the perſon upon whom the bill 
drawn ſhould become infolvent without ſuch d 
diligence uſed by the payee, or perſon to whom thy 
bill is payable, to demand payment from the draw 
or without his giving the drawer timely notice 
the non-payment, then would the drawer unreaſa 
ably ſuffer through the laches of the payee ; havin 
no intimation to call in his effects before the dran 
became inſolvent. e e 


Tnar when a bill of exchange is indorſed by th 
. perſon to whom it is made payable, it is become 
ne bill, and the indorſer is in the place of th 

drawer; and therefore if the indorſee uſes due dil 
gence to get the money from the acceptor, and i 
refuſed payment, then the indorſer, who has pil 
himſelf in the place of the original drawer, upd 
notice of ſuch non-payment, is become liable in 
mediately, but not otherwiſe; in like manner, ang 
for the ſame reaſon that the original drawer woult 
have been, in the like caſe, had there been no i 
dorſement: And the indorſee is not obliged to malt 
any demand upon the drawer, or to give him any n 
tice; for he does not truſt the drawer (who 
not, perhaps be known to him). The indorſer 
his debtor, and not barely a warranter or ſecuriſ 
for the payment of the monx. 


Tnar there was no difference between forei 
and inland bills of exchange, except in the degſ 
of the conveniency; and as to foreign bills, 
matter has been determined before in Strange 4 
The reaſon of the judgment there given was for ti 
inconveniencies that would enſye to commerce 
general, from the diſcredir it would bring upon bil 


1 Crap. IX. $1. 259 


f exchange to be thus.clogged with a neceſſity of 
ving ſuch notice, and making a demand on the 
riginal ar pang "aro every ef ee attend. 
xg a foreign bi s to a ree, though 
- calls in reſpect to an i bill if a perſon 
ould be obliged, perhaps, in ſeveral remote parts 
f the kingdom, to enquire after and find out the 
wer; and therefore in this caſe it was not neceſ- 
ry to prove any enquiry after, or demand upon 
e original drawer, or any notice of the non-pay- 
ent to him. „ 4 


Tnar what gave riſe to the ſeeming contrariety 
opinions upon this point, is the confuſed manner 
which caſes upon inland bills of exchange and 
pmiſſory notes, are reported and blended toge- 
er. There is a ſtrong reſemblance between à pro- 
iſſory note indorſed, and an inland bill of ex- 
ge, and the law ſhould be ſettled on the ana- 
cen them. Whilſt a promiſſory note re- 
ains in its original ſtate without indorſement, it 
us no reſemblance to an inland bill of exchange; 
t when it is indorſed to a third perſon the ſimili- 
de begins; for then the maker of the note is in 
e ſame ſituation with the drawee or acceptor of 
bill of exchange; and the indorſee of either bill 
note muſt demand the money from the acceptor 
the bill, or maker of the note, before an action 
n be brought againſt the indorſer ;. that this was 
termined with reſpect to the maker of a note, in 
court of Common Pleas, as cited in Strange, 1087; . 
t where Holt ſaid in Oake's caſe, reported in lord 
ymond, 443, that the indorſee muſt demand or en- 
Pour lo demand the from the maker of the note, 
ore be can fue the indorſer; and added further, 
e ſame law if the bill was drawn upon any 
other perſon Pn to O. or order.” He does 
mean that the demand muſt be firſt made = 

. rae 
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the drawer of the bill of exchange, beſore the ig 
dorſee can ſue the indorſer, but upon the perk 
who is in the ſame ſituation with the drawer 
maker) of the promiſſory note, who: is the g 
debtor, and this is the acceptor of the bill of ex 
change. e e 


Tnar this opinion of Holt, which thus conſtr 
ed, agreed with the preſent opinion of the co 
was miſunderſtood and confuſed in Salkeld, 12 
(which is manifeſtly a wrong collection from Holt 
opinion in Oake's caſe) where it is ſaid that the i 
dorſee of a bill of exchange muſt, in an ach 
againſt the indorſer, prove, that he demanded! 
money from the drawer,. or him upon whom it 
drawn, and that he refuſed to pay it, or elſe th 
he ſought him and could not find him,“ that tha 
was the ſame miſtake in 12 Mod. 244; and thatt 
confuſed and ſhort notes taken of theſe and oth 
caſes, were the true occaſion of all the contrarid 
of opinions to this point. 0 732 MA 


 AnD that upon the whole, in an action by 
indorſee of an inland bill of exchange againſt! 
indorſer, he muſt prove a demand, or due diligent 
uſed to make it, upon the acceptor, or perſon i 
on whom the bill was drawn: And in an action 
the indorſee of a promiſſory note againſt the ind 
fer, he muſt prove a demand made, or due dl 
gence uſed to make it, from the maker of the not 


$11. BEFORE an action be brought againſt i 
drawer of a bill of exchange, notice ſhould be g 
him of refuſal, inſolvency, or abſconding, of 
drawee; as in the cafe of Daggliſb againſt Wea! 
Hil.14 Geo, III. Weatherby drew three bills oft 


* Burr, Rep, 669. 
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e on Morley payable 70 Daggliſh:: Two were 
— for payment, and refuſed. No account 


e given of the third.Dagytiftrbrougin his acti . 
\ againſt the drawef, for the value: But, not 
ing any notiot wem to the Uraweriof non-piy- 
„or that the drawee was inſolvent, or h 2 
ded, chief juſtice' De Grey, at M Prius noms 
ited the phinif; The court was afterwards 
wee by Jotiſon;! coundel-for the plaintiff, to ſet 
& the nonfoir, und for a ne grial ; becauſe na 
:h notice tb the drawer is neceflary ;/ but afters 
rds; deſpairing td ſupport his motion, and hays 
g conſented to nemſuited at the _ the oult 


(hour eme diſcharged» 
zm. AS concerning hotding bill and ee 
ing diſhonered, and giving notice to the drawer 
indorſer, chere huth been much litigation; we 
all here mention tte caſe of u and Dla 
; Mich. 2 Ges: H. and then relate the of 
al ard others aguinſt Brown, Eaſter, 26 Geo. UI. 
which latter cafe is contained a variety of learned 
ſervations here by alt the judges of the court 
King's Benet ;/ and from whence may be per- 
ved that the hetdey-of a bill ſhould not give time 
the aeceptor thereof; hor the holder of a note 
the maker. Whar is held reaſonable notice of 
payment by the maker of à promiſſory note: 
acceptor of à bill ef ex e; and that notice 
ſt come from the vow pig _ ſhew his 
r o eee — 99 
154 i 11,4 rer 
le the caſe of Tube and Delofwntain. By lord 
ymond: The indorſee muſt give reaſonable noi 
to the indorſer in eonvenient time upon de fault 
payment by che drawer; but proof of making 


nes ie 
| | 1 
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viry after defendant, who epuld not be fo 


vill be ſufficient to excuſe: the giving ſuch g 
vert r e e Ale. x; 


- Ti he b Tindal and others. againſt In 
The plaintiffs were: indorſees of 8 
indorſed by Brown. The cauſe firſt came on q 
tried at the ſittings after Faſter” Term 478g, bel 
lord Mansfield at'Guildhall, when'the [jury f 
2 verdict for the plaintiffs. Ona motion foray 
trial in laſt Trinity term, the facta appeared 40 

| theſe, that on the aiſt of Auguſt, 1784, the n 
in. „ er er by one Donaldſon. for 
(x weeks after date; that on the g th 
— 1784, the day on which the note be 
due, allowing for the three days grace, one Ho 
(the plainti ＋ * called on Donaldſon at tc 
the morning, and not finding him at home, 
left word the note was: due, and def 
Donaldſon. would ſend for it at bis maſter's; wht 
it lay, and take it up; that on the next day, M 
—— the öth of October, he called again 
Donaldſon, who told him he would take it up 
day within the banking hours, which Nat wo n 
nine to four o'clock ; — 0h; 
up that day, he called again on Donald 
Thurſday the 7th, and not findi 
home, he was ſent to the defendant 
tender the note, who refuſed to pay it, faying 
plaintiffs had made it their own. Donald 
proved at the trial, that immediately on his pan 
with Howell, on Wedneſday the 6th, he. went 
Brown's houſe, and not finding bim at home, 
left a meſſage with his wiſe, that the note was 6 
that he (Donaldſon) could not pay it, and deſi 
that Brown would take it up, a that he u. x 


Law of Niſi Prius, 273. Edit, 1785. 4: 


him 
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to lun. That all the parties lived 
* n e 


* e eee for the 
er g and Baldwin for the de- 
da, the court ann theif, b to mY 


ng . 


RD Mts On Gi 8 I am 
decidedly of opinion that there ought to be a 
trial. It is of great conſequeme that this. 
ſtion ſnould be ſettled. Certainty and diligence 
of the utmoſt importance. in mercantile tran- 
ions. It is extremely clear, that the — 
il, when diſhonoured by the acceptor, * 
onable notice to the drawer or indorſer. 
aſondble notice ĩs partly a queſtion of fact, — 
iy a queſtion of law. t may depend in ſome 
iure on facts; fuch as the diſtance at which 
parties live ftom ench other, the courſe of the 
&c. But, wherever a rule can be laid down 
* to this reaſonableneſs, that ſhould be 
by the ẽburt, and adhered to by every one 
ae I cannot form to myſelf 
idea of the- on which the jury went in. 
ing this verdict. Did they [conceive the rule 
be that the holder might — iving notice for 
o days, or what other time did they mean to 
whim? Here an earlier — might certain 
have been given, as all the parties lived within 
enty minutes walk of each other. The bill was 
onoured on the fifth, the clerk ſaw the maker 
the 6th, and gave him time during the bank- 
; hours of that day; and the plaintiffs did not 
at four that aſternoon, but waited till the next 
5. It has been held, that where the party liable 
es not live in the __ place, the holder muſt 


write 
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write by the next poſt after che bill ia 
It was well obſerved by the counſel, — . — 

were obſtinate in the caſe of - Metcalf and Hal, 
King's Bench, Trin. 22 Geo. III.] where i 
ſtruggled fo bard; in ſpite. of the opinion of; 
court, to narrow the rule that they held "— 
in certain caſey demand payment 1 

draft within an hour. Here the wind 
a greater latitude than is neceſſary. It was 
doubred whether notice within- fourteen” days: 
not ſufficient.” For the ſake-of diligence ande 
tainty, I am on; On 8 251 CG bez 
trial. x 1.,orl) avi 
22131 gen 3610324 hf 

Loi We 1 agree that there uu 

x new trial. New credit was given to the 
the 7th ; the plaintiff's clerk went — Mt 
ſon to demand the bill of him; innbeftcs hand 
fent it to the difendant.” As to the notice cal 


rp the notice by the maker equi 
wen by the i in eſe. The plaintiffs have 
ae with legal ane „1dr ee 
FI Lick: G Foce 


uren Azatozor': It is of: £0 
quence to lay it down as 2. rule, thatt 
jury ſhould judge of the reaſonableneſs of tim 
ought to be ſettled av a quaſtion of aw. If 
jury were to determine rhis: in all 
it would be productive of endleſs uncertainty.” 
next day at the moſt is as long ar id necellarys 
caſe circumſtanced; like this. If the parties hu 
@ ſmall — is —— 2 if al 
greater, they write by the next 
— ſomething more than knowledge ; | 
is competent to the holder to give credit to 
maker. It is not to fay:rhat the m 
does not intend o pay, bat that be (the — 4 


inlend in give uit. 9 — 


* 
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ice ; $f the party. ou to know whether the 
der intends" © —.—— to the maker, or 
ther he intends t 1 00 e 
oC 121011 91 442 i re. 

T{srIos Borten: The numeroos caſes on this 
ject reflect grear-diſcredir on che courts of Weſt- 
ter. They do infinite miſehief in the mer- 
tile world ; and this evil can only be remedied 
doing what the court wiſhed to do in the caſe 
fetcalf and Hall; by conſidering the reaſonable- 
of time as a queſtion of Jaw; and not of fact. 
ether the poſt goes out this or that day, at what 
e, &c. are matters of fact: but when thoſe facts 
eſtabliſhed, it then becomes a queſtion of law 
thoſe facts, WISE notice ſhall be reaſormble. . | 


h Ty 


ls to giving FER the holder does it at his peril. 

] that circumſtance alone would be ſufficient to 
ide this caſe. For in no caſe hat it been deter- 
ed, that the indorſer is liable after the holder of 
note has given time to r N £18, | 


Viru reſpect to notice, 1 concur in the opini- 
which * been _ or by the court, and Fg 
lifly-for the reaſon given by my brother Aſh- 
The purpoſe of giving notice is not merel 
the indorſer ſhould. know the note is not paid, 
he is ble only in a ſecondary degree; 
to render him liable, you muſt ſhew that the 
zer looked to him for: ent, and gave = | 
ce that he did fo. A caſe might eaſily be 
| where the indorſer might have notice: from 
holder, and yet would not be liable; as in the 
ent caſe,” the holder had written a letter to the 
ier, containin the circuthftatices: which have 
Sven in  Evidetite,” the! indotſer would have 
Giſcharged 5 becauſe it would have OI 
[to this, «xc the: note made by Donaldſon, and 


M 3 in- 
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«. indorſed by you, is not paid, and 1 have; 
credit to Donaldſon. till to-morreow. I 
there is no preſcribed. form of this kind of gay 
yet it muſt import that the holder looks on th 
dorſer as liable, and expects 8 from 1 
that he may have his remedy over by an catlyan 
cation. Then it becomes his bufineſs fo take. up| 
note. But notice of having given credit to then 
will diſcharge the indorſer. The notice by an 
perſon to the indorſer can never be ſufficient; þ 
muſt proceed from the holder himſelt. 


" Tus rule for a new trial being made abſolut 
This cauſe was heard a ſecond time befor ju 
Buller at the fittings at Guildhall after laſt Hi 
term, when in addition to the evidence given on 
former trial, ane Weeks, the defendant's attar 
was called, who ſwore, that in a canverſa 
which he held with Donaldſon, on Thurſday 
.qth of October, concerning the note in quell 
Donaldſon told him he was that moment coe 
Brown's, where he had left a meſſage with 
Brown, defiring her huſband to take up the: 
chat the reaſon why he was, ſo exact as to the 
icular day, and the expreſſion made uſe ofby 
naldſon, was becauſe. he kept a minute ;of a 
tranſactions ; that his minute was confirmed in 
reſpect by his memory; and beſides; that 
meeting between the parties before the actian 
brought, this fact was admitted on both fides 
This jury, which was à ſpecial one, likęwiſe 
for the plaintifts.' ln e : i ET 77 


.  Coweex having moved this term for a nen 
on the ground that this was a verdict againſt lu 
_ Erſkine, for the plaintiffs, ſhewed cauſe, and 
mitted that it was not now to he diſputed that 
ſhould be conſideręd to be a reaſonable time, 

* þ | E= 1 | qui 
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eſtion of law i but contended, that in this cafe 
e plaintiffs had uſed due diligence, and had given 
e defendant notice within a reaſonable time. That . 
onaldſon ought to be conſidered as the agent of 
e plaintiffs for the purpoſe of giving notice to the 
efendant. That there was a contradiction: as to 
etime when this notice was firſt given to the de- 
ndant, whether on the 6th or th of October, 
hich contradiction ' aroſe from the teſtimony o 
eeks, who was not produced at the former trial, 
hich circumſtance might have afforded the jury 
dme room for ſuſpicion ; but this was a point pro- 
r for the determination of the jury, who had de- 
ided it. That, at all events, the court ſhould be 
remely cautious in granting a third trial; par- 
icularly as the ſum in litigation was ſo ſmall. 'That 
Metcalf and Hall, which involved a ſimilar queſ- 
ion, the court had refuſed to grant a third trial. 


Taz counſel on the other fide were ſtopped by the 
ourt, who referred tb their former deciſion, and 
dded, that even if the application had been made 
othe defendant'on the 6th, it would have been too 
ate, becauſe the plaintiffs had given credit to the 
awer. That though it was true in general, that 
he court would refuſe 20 grate aney trial hen the 
um in litigation was | ſmall; yet that rule did not 
pply where à verdict had been given againſt law, 
That the reaſon why the court ment penny by 
hird trial in the caſe of Mezcalf and Hall, was b 
auſe the plaintiff had proved his debt under a com- 
iſſion of bankrupt, which had iſſued againſt the 
Irawees of the bill between the time of the verdict 
I the motion for a new trial. Rule abſolute.* 


5 IV. ALTHOUGH a party become bankrupt 
otice ſhould be given of a bill being diſhonoured. 
* Durnf.'and Eaft 1 57. 

- a 1 


- 2 chat it had not appear from the evidenc 


1 165 WE Cu. IX. S1. 
a 5 caſe of Berl and ant Nan "Re 
it * 7 Gro l fee 3 "er in x 


that. it was faid by 


| 1 7 Rel and. ad. Targa in c. Fo — | 
the caſe of Ku th e 6 
ruled by lo Mantels at Guildhall-£hat it in 
an excuſe for not demanding payment on a note; 
bill, or for not giving notice of non- pay ment, f 
the maker or acceptor, is become a. ban cru; 
as many ways may remain of obtai 

bythe ene kriende or atherwiſe. X 


As concerning notice to the drawer. of his bal 
exchange being diſhonored, not requiſite, if dn 
had no effects of his in hand. By uſtice [Aſhhuj 
in delivering his opinion in the above mention 
caſe of Bickerdike Again ainſt Bollmaz ; As to the g 
rule; it has never been diſputed that the Want 
natice to the, drawer after ho dfÞancur of 2. bill 
tantamount to payment j but that rule 
not without exceptions, - otice is not. pee IN 
be given where the drawer has no "ric ig 
haves oO e e bir 1 0 

at; San be 

{ed (with... 7A by 1 75 0 Boles Bn in, Be N 
park pion in this caſe: One point to be conſid 4 
is, Whether under certain circumſtances it was 1 

ceſſary to give notice within as ſhort a time as cov 
convenyently be done, that a bill was, neither ac 
cepted nor paid. On the ſcondera of the cue | 
Ide! and Brawn [the caſe in the next preceind 
fection], before me at l. the jury told m 
they found their verdict ſor the plaintiff on d 


„ 


Ji 


. iS} 110 0 , 


3 - 
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tice... In conſequence of which, upon the ſub- 
quent trial, I told the jury that where à bill was - 
cepted, it was prima facie evidence that there were 
ffects of the drawer in the hands of the acceptor; 
miſtake of the jury on the former occafion had 
iſen from their taking it for granted that the 
wer had not been injured by the want of notice, 
cauſe he had not proved it, whereas that proof 
y on the plaintiff to produce. And upon my 
entioning this matter to the court, they thought 
at if there were no effects in the hands of the ac- 
ptor, that would vary the queſtion very much 
the drawer could not be hurt. The law requires 
tice to be given for this reaſon,” becauſe it is pre. 
med that the bill is drawn on accountofthedrawee's 
wing effects of the drawer in his hands; and if 
e latter has notice that the bill ts not accepted, or 
pt paid, he may withdraw them immediately. 


cannot be injured for want of notice. Soon af. 
r I ſat on this bench I tried a cauſe at Gufldhall, 
a bill of exchange which was either drawit or 
epted by a perſon reſiding in Holland, and a 
ſpecial jury, under my direction, found a ver- 
the plaintiff, notwithſtariding no notice had 
en given to the drawer of the bills having been 
honored, , becauſe he had no effects in the hands 
he perfon on whom the bill was drawn. That 
rdidt never was 'objected to; and if it be proved 
the part of 2 that from the time the 
| wis drawn till tie time it became due the 


wee never had any effects of the drawer in hit 
ds, I think notice to the drawer is not neceſſary; 
he muſt know. whether he had effects in the 
ds of the drawee or not; and if he had none, 
ta had no right to draw upon him, and to expect 
nent from him; nor can he be injured by the 


non- 


t if he has no effects in the other's hands, then -- 
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it has been diſhonared x- 


Wirn reſpect to accepting a bill in ſatisfaci 
of a former debt. In the firſt ſection of our fil 
chapter it is mentioned that by the ſtatute of 3 & 
Ann. it is enacted, that if any perſon accept at 
of exchange in ſatisfaction of any former debt, th 
fame ſhall be eſteemed, a full payment if he de 
not uſe his endeavour to get the ſame accepted u 
paid; and make his proteſt for non- acceptance 
non - payment. Where A. being indebted to B. 
_— bill ot, exch 2822 an afterwards 
aſſumpſit brought againit him by B. gave it in en 
; Th that it had laid ſo os: in his had after] 
was made payable ; but this was diſallowed, h 
cauſe a bil ſhall never go in diſcharge of a pret! 
dent debt, except it be ſo agreed; though not 
plying for payment in a reaſonable time, ſeems} 
to be left to the jury as evidence of ſuch ag 
ment. ; FL MES | * . 


S8 V. IF indorſee of a bill. not due, preſent iti 
acceptance which is refuſed, and delay giving 
tice to his indorſer, the indorſer will be diſch: 
although a ſubſequent women be made by hum 
pay — * ; A. iy; in the 6 
0 ar i ir and another, King's Ben 
Mich. 11 Geo. III. — in the dale of Sal 
others, againſt Dolley, Eaſter, 27 Geo. III. Ini 
former of thoſe caſes was an action brought agi 
the defendants, who are partners in trade, as ind 
ſers of a bill of gs; The defendants plea 
the general iſſue. And on the trial it ap 
evidence, that William Topham of Leeds, in 


| * Durnf, and Eaſt Rep. 405, Law of Nifi Prius, 153-1 
1785. , 


cou 
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ounty of York, on the 8th day of March, 1769, 
drew a bill ofexchange on Meſſrs. Klotz in London, 
bearing date the ſame day for 3ol. payable ſix weeks 
after date to the defendants or order for value 
received ; who indorſed itto the plaintiff, On the 
18th March, the plaintiff, who refides at Bradford 
in Yorkſhire, ſent the bill ro Lewis and Martin his 

—_ correſpondents in London; who received it on the 
888 21ſt of March, and on that day or the next day af- 
ter preſented it to Meſſrs. Klotz on whom it was 
drawn, for acceptance, who refuſed to accept it. 
On the 22d of April, which was the day on which 
the bill became due, it was preſented by Lewis and 
Martin, and proteſted for non-payment. That 
Topham the drawer, continued in credit till the 
11th of April: Soon after which, a commiſſion of 
bankrupt iſſued againſt him. That no notice was 
given of the refuſal: to accept the bill: but on the 
29th of April the plaintiff gave notice to the defend- 
ants that Meſſrs. Klotz had refuſed to pay the bill ; 
and that it was returned with charges of proteſt. 
On the 2d of May one of the defendants called at 
the plaintiff's, in his way from his own houſe to 
$; and told the plaintiff he would take up the 
bill as he came back':—but on his return he ſaid, 
he had been adviſed that he was not bound to do 
it Plaintiff had a verdi& for 3ol. ſubje& to the 
opinion of the court upon the queſtion © Whether 
* under the circumſtances of this caſe the plaintiff 
* 1s intitled to recover.“ BY 


And this being brought before the court, the 
fact ſtated by the counſel was, that an inland bill of 
exchange was drawn by Topham upon Meſlrs. 
n Klotz; and was indorſed by defendants to the plain- 
uff, who preſented it for acceptance: It was refuſ- 
ed to be accepted. The plaintiff kept it in his 
hands three weeks, without giving notice to the 
8 perſon 


| perſon from whom he received it, “ that it ha 
« been refuſed to be accepted. Topham remain, 
ed in good credit during theſe three weeks; and 
then failed before the time of payment came,—The 
queſtion, was, Whether the plaintiff, the holde 
of the bill, could recover of the perſon from hon 
he received it; when he had thus neglected to giꝝ 
him notice of the refuſal to accept it. And ati 
the counſel had cloſed their arguments hercop, 
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Lon MaxsriLd, chief juſtice, obſerved, thy 
this is. a matter of great conſequence to trade and 
commerce; eſpecially, in this country Anda, this: 
time. This is an inland bill made payable to one 
man, and indorſed by him to. a third man. Th 
third man tenders it for acceptance: And, it is . 
fuſed. He keeps it three weeks without giving any 
notice of ſuch! refuſal to accept. He ought to ha 
given notice of this refuſal, and not to have col- 
cealed it; and by not giving notice, has ta 
riſque upon himſelf. The indorſer of; the bill s 
impoſed upon. The who neglected to gin 
the notice ought to. ſuffer for it. Ihe queſtion is 
not, ( whether he was obliged to preſent it for ac- 
« ceplance.” He has done ſo; and it was refuſed, 
— There is no difference between an inland-bill and 
a foreign one, in this caſe. They are both, non, 
upon the ſame foot: Heylin and otbers againſt Adun- 
on in this court ſat large in$ 1. J. 


Mas. juſtice Willes and Mr. juſtice Aſhhurſt con- 
curred in opinion with his lordſhip. They [hel 
that the holder of the bill ought to ſuffer for having 
neglected to give notice tothe perſon from whom he 
received it, of the drawee's refuſal to accept ii. 
HO juſtice Aſhhurſt added that fr was — 

ood (upon inquiry) to be the practice of mer- 
chants, as well as agrecable to the reaſon 7 the 
an | thing 


/ 
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hing, that notice ſhould be gi iven.— Hereon | it Was, 
ordered that me TT be Tee to the defend- 


nts.⁊ 


iy 10 before A EEG; Abe of Gradall ind hers 
» bil 27 Geg; IH. was an action by 

dende: —— a pill of exchange againſt the j 

x, tried before. juſtice Heath, at the laſt aflizes 

Warwick. The bill which was dated on the 4th 

November 1785, was dra one Lutwych on 

ohn Rutter, in favor of the defendant, and paya» 

le ſixty-five days: after, date. The defendant in- 

Jorſed it to the ;plaintiffs. "The bill was ti 

; ME 1 8 to "io on: 5 8t 


efendant was by à letter 158 PE 0 10 
8 ge which anly mentioned generally the, x04 
bill, 4 fpecifying the SE or CI». 
a then" of. t Fender of dhe 1 to Rutter, and 
is refuſal. The bil ired on the 11th- of Ja- 
uary; 1 55 2 the defendant made a 
xopoſal to one of the aintiffs-1 — Fei the kgs LY 


. pal tc 
* 5 an N le 
d. | 12 webs Poa we eo the caſe, which it was 


al for the defendant to know, he was ie 

„he /aches of the plaintiffs ;; and, in conſequence 

„f the direction, r Mud. verde ne 
| cendant. K > 4 | 


oa | : 
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-A MOTION was made 1 Lee, plaintift's 
rr a new trial on two grounds. Firſt, as no- 
Nice in this caſe could not —— been of any ſervice 
he v the defendant, in as much as Rutter was inſol- 
i. ent when the bill was refuſed. acceptance, it was 
el» Net neceſſary to give notice before the bill became 


the "NY 5 Burr. Rep. 2650. OY 
ng, _ 
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due, and the indorſer ſtill continued liable, &. 
condly, _ he might once have taken ad: 
vantage of the plaintiffs' /aches, yet he had waive! 
that advantage by his ſubſequent promiſe. | 


Barovr, counſel for the defendant, ſhewef 
cauſe why a new trial ſhould not be granted; ai 
argued that as to the firſt point it is perfectly cleu 
that the plaintiffs, if they meant to reſort to the de. 
fendant, ſhould have given immediate notice u 
him of the'bill's being diſhonored ; inſtead of which 
they ſuffered a long ſpace of time to cy 


t 
leite promiſe to pay. That therefore was mid 


propoſed to 
Holt eas only 


n FP 
FF 35 4 4 


Tu counſel for plaintiffs offered to procure u 
affidavit, that the drawee had no effects of the 
drawer in his hands at the time. But as to thi 
the court were of opinion, that, as between thel 
parties, that would makè no difference; and nor 


delivered their ſeparate opinions. 


'- JvsT1ce AsnmvrsT: The caſe of Meſard againi 
Hin goes the whole length of deciding the pre 
ſent. It was there determined, that though it val 
not neceſſary that the holder ſhould prefent the - 
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acceptance beſore it became due, yet if he does, 
— give immediate notice to the perſon from 
hom he received the bill in caſe it is diſhonored. 
ere ſuch notice was not given, and therefore the 

fendant was diſcharged. - But then it is ſaid that 
made himſelf ſubſequently liable by his propo- 
| to pay the bill by inſtalments, -which amounted 
> an acknowledgement of the debt. That argu- 
dent might as well have been urged in the caſe gf 
leſard v. Hirft as the preſent, if it had been thought 
aterial. For there the indorſer abſolutely pro- - 
iſcd to pay the; bill on his return from Leeds; 
t, on his heing apprized that he was not, bound 
law, he-refuſed. And yet, that was not held as 
waiver of the want of notice. That indeed was 
ſtronger caſe than the preſent; for here the de- 
ndant only made a conditional offer to pay by in- 
alments, which, being rejected, put matters in 
je ſame ſituation as if no offer had been made. 
he defendant then had a right to ſtand on the ſtrict - 
le of law; and by law he js not bound to pay. 


C6 a4. 


—s 
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TGC. > > 


— WW 1 


JosrIcx BuLLes : It is rather extraordinary that 
the caſe of Bleſard v. Hirff it ſhould have been 
ade a doubt whether notice of non-acceptance in 
ecaſe of an inland bill of exchange was neceſſary 
d be given to the drawer. For it had long been 
ttled, that notice was neceſſary to be given in the 
aſe of foreign bills. But no mention is there made 
{the want of notice being waived by a ſubſequent 
romiſe. And that was a much ſtronger caſe than 
e preſent; for there, there was an expreſs promiſe 
dpay by the indorſer: but in this caſe there was 
ny a conditional promiſe, which was made by the 
efendant under a total ignorance of all the circum- 
ances relative to the bill having been diſhonored. 
Ul this is an anſwer to an action againſt the indor- 
. But if the action had been brought againſt the 
f 0 : | | drawer , 


tos: 3 %. 


— — —— ˙ V ne _ — — — — — — — 


x76 Cup. IX. Cv, / 


| drawer, 7 mould have been will g to lea i the 
fida vit to ſhew that the drawer no effects int 
hands of the drawee. - That would be Hike tha 
of Bicterdite v. Bollnam [in our next preceding it 

tion]. If A. draw on B. it muſt be taken pm 
eie that he has effects in his hands ;- otherwiſe 
has no right to draw on him. But if — 
has no e ects in the hands of the drdwee, he 
not be injured. ba want of notice thee the 0 
will not pay. al Hh 4 


FosrICE Grows 17 chere bei any difference! 
tifetn the caſe of Bliſard v. Hirſt and the preſe 
it is in favor of this defendant. -\ For at the 
this was only a conditional offer to pay, bur th 
was a poſitive promife by the deſendant to take i 
— as he bez ery e 

Hely in t. mu 1 di 
| — n len 1 no e e | 
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1. Of ſuing the 13 TP a Bil of A To 1 
ile Money is to be paid þy bim, and how he is A 
charged againſt Indorfers. I hat muft be proved in an 
Action againſt bim. 
2. Of ſuing the Drawer or Tnderſer ; and Provf 9 in 
an Actian again}! them. 
I ho liable to Payment of the Money made payable on 4 


der of a Bil may ſue a Subſequent pon. after tak- 
ing in Execution a' prior. He who accept? for... Ho- 
na of Drawer, liable. 
Refemblance between, a Bill of Exchange and Prov 
em Nate, and of ſuing on the latter. 


4˙ 


and paying ſucb at are payable after Sigl. 
6. Attormies.; their Privjloge 3 to. be proceaded again/l on 
Bills of Ann as-in other perſonal Actions. 


\ 7010 


evidence on a trial by jury, with a view 44 
ve the reader a conception of the proof 8 

d who are and who are not competent witneſſes; 
d in our vo pk" on the demand and notice requi- 


e ta be made and given previous to ſuing on a 
ll or note; we af here - our firſt ſection treat, 


— 4 whom the money is to be paid by 
m, and how he is diſcharged againſt indorſers. 
On hat muſt. be proved in an action againſt 
m. In our ſecond on ſuing the drawer and in- 
ſer. In our third ſhew who are liable to pay- 
ent-of the money maſk payable on a bill of ex- 
change 3 


| 
'Y 
| 

| 
| 

| 


| Bill of Exchange. Wheat Satisfation may be bad. He- 
5. The Nature and Effefts of Bank Notes. .Of preſenting | 


— 


AVING in our eighth chapter treated of the 


On ſuing the acgeptor of a bill of exchange. 2. 


— 4 — —— —— 
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change; how all the parties may be ſued then 
and the ſatisfaction which may be had. In 
fourth treat on the reſemblance between a bill 
exchange and promiſſory note, and ſuing the pa 
on the latter. And hence proceed with the nat 
and effects of bank notes. Attornies, their pr 
lege, and how they are to be proceeded. apain 
and herewith conclude our-work, x.. 


$ I. 1. PREVIOUS to ſuing the acceptor, in 
firſt ſection of our next preceding chapter we hy 
ſhewn that, no demand is requiſite to be mad 
the drawer; and in the firſt ſection of our th 
1 chapter, that a bill payable to a man's order it 
| able to himſelf, and he may bring an action aver 
he made no order; and in our fourth chapter, 
ſubjects whereof are on acceptances, in the fixth 
| ſeventh ſections thereof, we have ſhewn that the 
©: ceptor cannot be diſcharged without an-exptiſsi 
| claration from the holder, and that if payee rece 
part from the drawer, acceptor is not diſchay 
\ raerry nor although he ſuffer ſeveral yean 
elapſe before ſue the acceptor. 


— 
* 
* 


= 2 — — — EO IE_ 
* , 


m_ = — 


2. As to whom the money is to be paid by the 
ceptor, and how he is diſcharged againſt indorta 
In caſe the bill be accepted the money is to be 
by the acceptor to him in whoſe favor the bil 
drawn, or to the indorſee, in caſe it be indo 
over; and if there are ſeveral indorſers and indorſd 
the _ indorſee N . to w_ — "1 
if A. draw a bill of exchange upon B. payable to 
Then B. accepts the bill. 2 — it to D. 
is diſcharged of any payment to C. and if D. 
dorſes it over to E. then B. is diſcharged of Du 
payment to D. But if D. pays the money to 
then D. by this payment becomes again intitled 
receive the money of B. and at ſuch time no + - 3 
33 | wheth 
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hether E. or C. is intitled to — — action 
rainſt B. but D. only. So if C. pays the money to 
then B. is diſcharged as to D. but C. becomes 
ally intitled, and B. is again intitled as to him, 
t diſcharged againſt D. and E.“ And where A. 
ew a bill upon Bi payable to C. and B. accepted 
e bill; but afterwards refuſed to pay it, whereon 
e bill being indorſed to A. the drawer who brought 
action as indorſee. The queſtion was, whether 
e drawer of a bill could maintain an action as in- 
rrſce ? By chief juſtice Parker: There — ef- 
or O 


ds, the acceptance was not upon the of the 
wer, and ſo the action is well ht; for 
hen a merchant dra ws a bill on his co ndent, 
ho accepts, this is payment; for it es him 
btor to another perſon, who may bring his ac- 
dn; ſo this is ſuch a pi t as may be ſet off 


on a former action: but if there were no effects, 
e action would not lie; for it would have been an 
ceptance upon honor only, and the money would 
recovered only to be recovered again; as ſhewn 
reafter at the concluſion of our third ſection. 


3. As concerning what muſt be proved in an ac- 
dn againſt the acceptor. In the caſe of Mendez 
ainſt Carrtroon, Mich. 1 — III. on the evidence 
the trial before Holt, chief juſtice, at Guildhall, 
caſe was thus; A. drew a bill of exchange on B. 
yable to C. at Paris; B. accepted the bill, C. in- 
rſed it, payable to D. D. to E. E. to F. and F. to 
G. demanded the bill to be paid by B. and on 
n- payment, G. proteſted it within the time, &c. 
d then G. brought an action againſt D. and it was 
brought and he recovered. Afterwards D. 
dught an action againſt B. and though D. pro- 
ced the bill and the proteſt, yet, becauſe he 


t Vin, Abr. tit, Bll of Exchange. (H) 3, . 10 Mod. , 
2 C 


180 


muſt be ſuppoſed to know the hand of his com 


them; and ne cited in ſupport of this a determi 
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could: not produce a receipt for the modly wal 
him to G. on the proteſt, as the cultom is 
merchants, as ſeveral merchants on- theit'oaths | 
firmed, he was non: ſuited: but Holt ſeemed to 
of opinion, that if he had —_ e 
we: it had been _ raps art | 225 | 
45 


Tus proof of the acceptance is. a | Galcich ; 
knowledgment': on the part of the acceptor, 


pondent {therefore in am action againſtithe;; 
tor, the plaintiff ſhall not be put to prove the h 
of the drawer; however of the acceptarice 
not be concluſive evidence againſt the — 
8 che contraryct ; af ws 2253538 
430 VET 11470 ANON 

Ix an action + againſt: the acceptot, alth t 
plaintiff ſhall not be nſt the cate es, thn 
yet the hand-writing of the firſt indorſermuſt 
proved, notwithſtanding ſuch indorſement un 
the bill at the time it was accepted ; as in che 
of Smith againſt Cheßer, Eaſter, 27 Geo. III. 
the action was by an indorſee of a bill of exchan 
againſt the acceptor ; it appeared at the trial, 
fore juſtice Buller, at the. laſt fittings at Weſtm 
ſter, that when the bill was accepted there were 
veral indorſements on it. But the plaintiff; not 
ing able to prove the hand-writing of the fir. 
dorſer, was non-ſuited.—In this term Bower, plat 
tiff's counſel, moved the court of King's Bench 
ſet aſide this non- ſuit, on the ground that theſe! 
dorſements were on the bill at the time of theaco 
ratice, they muſt be taken to have been admit 
by the drawee, and he could not afterwards dilp 


tion of lord Mansficld's in the caſe of Pratt ap 
» Lord'Raym. 742, © Law of Niſi Paus, 270. | 
5 How! 
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n, at the ſittings after Trin. term. 23 Geo. 
I. at Guildhall, another caſe in Sayer 223. 

ſerving that there would be great hardſhip in the 
e of foreign bills of exchange in many inſtances, 
account of the difficulty and inconvenience of 
ing the hand- writing of the firſt indorſer, who 
yy be unknown to the holder. — 


Bur by juſtice Aſhhurſt : The law bas been 
erwiſe ſettled. And if it were not fo, there would 
no difference in this reſpect between bills payable 
order, and thoſe payable to. bearer. And it 
uld open a door to great fraud.— Juſtice Buller: 
is point was much confidered in a late caſe before 
court, when they were perfectly clear that an 
dorſee of a bill of exchange, in an action againſt 
acceptor,” was obliged to prove the hand- writ- 
of the firſt indorſer. For when a bill is pre- 
ted for acceptance, the acceptor only looks to 
hand- writing of the drawer, which he is after- 
ds precluded” from difputing.; and it is on that 
ount that an acceptor is liable, even though the 
be farged.—Juſtice Groſe:: This matter appears 
remely clear; for a bill of exchange is no pay- 
t to the perſon im whoſe: favor it is drawn, un. 
it is indorſed oo nee L rule moved 
was refuſed.“ [EP 41 t rnb If 1 
— 20 0 75701 53+ £13 21 Ty 

It. WITH 3 to 5 7 in- 
ſer. In the fourth erden aur Keaad — 


Durnf. and Faſt Re 1915 bil under Cohn 
| 2 of 1 &y, the Rand- Writi 4 5 


indorſer not een wo 
ion now before 

Ar men mar to be dad k. hether the holder 
jurious to intereſt 'of of an” aecepte@ bill of exchange 
; that it has been thought ought to prove the hand-writing 
ble in a caſe that lately of the fitſt indorſer by direct evi- 
ned, w. petition the lord ,, dente, before bie can compel the 

ellor for leave to prove a acceptor to pay it. 
N 3 ter 


4 
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ter it is ſhewn, that, the drawer by his imp 


bill provided the drawee does not pay it, and d 


no effects 


. ſhould not delay giving notice of its being dil 
- noured, and that he does not intend to give credit, 


ſent it for acceptance, which is refuſed; and de 


the drawer in his hands; as ſhewn at large in 
fiſth ſection of our next preceding chapter; and 


ceptor, or of due diligence uſed to make it 


contract with the payee is liable to payment cf 


by the implied contract the drawer in caſe accy 
tance be refuſed, is liable to an action on the! 
although the time of payment is not come. \ 
as ſhewn in the ſecond ſection of our next chapy 
preceding this, previous to ſuing the drawer, 1 
tice ſhould be given him of refuſal, inſolvency 
— of the drawee, unleſs the latter þ 

n hand of the former ; whereof we hy 
treated in the fourth ſection of that chapter 
in our fifth chapter on the uſe and effect of prote 
ing the bill, and in the third ſection thereof vn 
the proteſt is to be made; referring from then 
to the third ſection of our ninth chapter; when 
may be ſeen at large that the holder of the 


So notice muſt be given by an indorſee to his ind 
ſer, whether it be in caſe of non- acceptance or u 

yment, and. if a bill has not been accepted 
— it became due, and indorſee of ſuch bill p 


giving notice to his indorſer, the latter will be d 
rang cow. 'whether the drawee. had effects or not 


the fifth ſection of our fourth chapter we h 
ſhewn, that if indorſee accept any part of 
money from the acceptor he cannot afterwards 
fort to the drawer, unleſs timely notice be g 
that the bill is not duly paid, which being done 
receiving part ofthe money from an acceptororin 
ſer, will not diſcharge the drawer or other indorl 


© Tar proof muſt be of demand made on th 


17 < 
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jous to ſuing the drawer or indorſer, we have neun 
the firſt ſection of our next preceding chapter, 
d that indorſee need make no inquiry after the 
rawer previous to ſuing the indorſer. And in anaction 
zainſt the indorſer the plaintiff need not prove the 
rawer's hand, for if it be a forged bill, yet the in- 
orſer is liable, as ſhewn in the fifth ſection of our 
yenth chapter, 4 | 


Bur in an action againſt the drawer his hand, muſt 

proved. So an indorſer's hand is required to be 
roved — —_ 14 him. In an — b 
e indorſee againſt the drawer, upon um gſit 
e plaintiff — the drawer's. hand, and that 
hen the note with the indorſement was ſhewn to 
e indorſer, he acknowledged it was his hand- 
riting, but this was holden not ſufficient to charge 
third perſon,” : 


III. HAVING thus taken a view in our two 
regoing ſections of ſuing the acceptor, drawer, 
d indorſer ; and, under the ſuppoſition that all 
them are liable to pay the bill, the holder whete- 
having made his demand and given timely no- 
; we ſhall now relate what has been mentioned 
our ſecond chapter, ſection the fourth, 

aph ſeven, that, in caſe the bill be indorſed, and 
e indorſee cannot the drawee to diſcharge it, 
may call upon either the drawer or indorſer, or 
the bill has negociated through many hands, 
pon any of the indorſers ; and if the indorſer ſo 
led upon, has. the names of one or more indor- 
prior to his own, to each of whom he is proper 
an indorſee, he may alſo call upon any of them 


make him ſatisfaction and ſo upwards. 


| © Lawof Nik Prius, 253. . 
N 4 Bur 


| 
| 
| 
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Bor though the dra wer, acceptor, and indorſet 


ſer, to which the indorſer pleaded the judgny 


Concerning intereſt on a bill of exchange ment 
paragraph the ſixth, and again im the firſt ſection 


ſequent indorſer, notwithſtanding he -has'ineſſ 


all liable, yet the party can have but one ſatisfacy 
- and until ſuch ſatisfaction is actually had, he ma 
all or any of them; and accordingly it was adjud 
in the Exchequer Chamber, where the caſe was, an 
dorſee ſued the drawer and had judgment againſt 
and he likewiſe brought an action-agginſ the ini 


againſt the drawer. But the plea was held ill; 
that the judgment was not ſatisfaction with 
which the party could not be barred of the rem 
which he had againſt the other; and it is ſaid 
judgment was reverſed, becauſe there was not 
tisfaction ; for the court were of opinion, that i 
caſe differs from the caſe of two treſpaſſers, . 
is rather to be reſembled to two debtors by a ja 
and ſeveral obligation, becauſe by the cuſtom | 
firſt drawer of the bill, and every indorſer then 
is liable to the payment of a ſum certain to thel 
indorſee, though the action be to recover by wif 
damages..—In the caſe of Hull againſt Prifield, H 
17 Geo. II. where the drawer of a note was ſu 
by the indorſee, and the bail paid the debt ande 
it was held this abſolutely diſcharged the indor 
as much as if the drawer himſelf had paid it. 


is made in our ſecond chapter, ſection: the fou 
our fourth chapter. Sl 
Tus holder of a bill of exchange ſue a 
tually taken in execution the body of à prior ind 
ſer, and aſterwards ſet him at Hberty; as in the 
of Hayling againſt Mullhall, © Mich. 19 Geo. 


f 3 New Abr. 607. Lutw. E 1 Wilſon's Rep. 48. 
878. 882, 2 > Xa 
whe 
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nere the prothonotary, to whom it was referred to 
date what was due on a bill of exchange for 231; 10s. 
Irawn by one Bruſnby, and payable to Sheridan oror- 
ler, reported 21. 198. 7d. due for intereſt . and aul. 
6s. 10d. for coſts; which with the principal 
mounted in the whole to 5x1. 168. gd, 


Tuts bill was indorſed by Sheridan, and after- 
rds by one Boon, and came into the hands of 
ayling, who ſued Boon and took bim in execu- 


ence, without paying the debt. He then ſued 
Sheridan and held him to bail; and of thoſe bail 
ullhall was one. Sheridan not paying the bill, 
ayling brought a third action; againſt -Multhall 
he bail who now by Adair his counſel, inſiſted 
hat the debt was ſatisfied by the impriſonment of 
Boon. And Davy, counſel for the plaintiff, hav- 


heir ſeparate opinions. 


Jusricx Govty: I am clearly of opinion with 
he plaintiff” The holder has a right to ſue all the 
ndorſers; till the bill is ſatisfied. Each indorſer 
independant of the reſt.— Juſtice Blackſtone : Of 
he ſame opinion. The law ſo highly regards the 


wn] is with reſpect to him, a full ſatisfaction of 
he debt. But it only operates as a diſcharge to 
he identical perſon, ſo impriſoned: It does not 
iſcharge even his goods, after his death, by the 
atute Jas. I. the remedy ſtill remains in force (af. 
r his death or diſcharge) againft every other in- 
orter, notwithſtanding this ineffective Ca. Sa. in 
| * manner as if the plaintiff had ſued out an un- 
productive HF. fa, [writ of fieri factas inſt Boon. 
Juſtice Nares.' 108 — — eg Elſe two 

PI ſecurities 


jon, and afterwards let him out on à letter of li- 


hg argued on the contrary ; the court delivered 


berty of the ſubject; that the taking his body in 
xecution by a Ca. Sa. [writ of capias ad ſatisfacien- 


— 
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ſecurities would not be better than one.—Herg 
(chief juſtice De Grey being abſent) a rule yg 
granted to ſtay e againſt che defendy 
on payment of debt and coſts." eee 


Fesou hence it appears how the drawer, drang 
and indorſer, of the bill are all liable to payme 
thereof, So he who accepts for honor of the dm 
treated of in the latter part of the eleventh ſectiy 
of our fourth chapter, is ſubject to the payment 
and by ſuch acceptance the perſon to whom the b 
is payable hath his remedy both againſt ſuch perl 
as ſurety; and alſo againſt the principal; but 1 
principal or original drawer-is liable to him 
thus ſubſcribes for his honor. Who may recoye 
back the amount of the bill from the drawer in a 
action for money paid, laid out and expended." 


$ IV. THE reſemblance between a bill of a 
change and promiſſory note, we hinted in our ſc 
cond chapter, ſection the fourth, paragraph eigh 
was, that the latter reſembled the former when i 
dorſed over, and that the law conſidered a promi 
ſory note in the light of a bill drawn by a 
upon himſelf and accepted at the time of drawity 
And in our third chapter, ſection the ſeventh, » 
mentioned that the reſemblance between a billg 
exchange and promiſſory note begins when it is i 
dorſed;. for then it is an order to pay the money! 
the indorſee ; and therefore the indorſee before it 
brings an action againſt the indorſer of a promiſſo 
note, ought to demand the money of the drawet 
which demand ſo made or due diligence uſed | 
make it, muſt be proved in an action againſt i 
indorſer as mentioned towards the concluſion of i 


d 2 Black. Rep. 1235. k 2 New Abr. 608, Dur 
1 3 New Abr. 608. Eaſt Rep. 269. 
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ct ſection in our next preceding chapter; and in 
he third ſection thereof the time wherein notice 
ould be given of a note being diſhonoured. But 
n the ſixth ſection of our third chapter we menti- 
pned that, there is a diſtinction between a note pay- 
ble to B. or order, and to B. or bearer; in the firſt 
aſe, in an action againſt the indorſer, the plaintiff 
muſt prove a demand on the drawer ; but not in the 
aſt, for there the indorſer is in nature of an origi- 
al drawer. In the firſt caſe, if the indorſee give 
redit to the drawer, without notice to the indorſet 
t will diſcharge him : So receiving part of the mo- 
ey from the drawer will for ever diſcharge the in- 
Jorſer ; for by ſuch receipt the indorſee has made his 
lection to have his money from the drawer. And 
here it was proved that the indorſer had paid part 
ff the money, this was held ſufficient to diſpenſe 
ith the neceſſity of proving a demand on the 


rawer. k 
Hxxcz it may be perceived that, purſuant to 
hoſe reſtrictions, when a promiſſory 5 indorſ- 
d over, every indorſer as well, as the drawer is lia- 
le to payment thereof; and that in caſe of non- 
payment by the drawer, the ſeveral indorſees of the 
ote have the ſame remedy as upon bills of ex- 
hange againſt the prior indorſers; and may recover 
principal and intereſt: concerning the latter men- 
N is made in the ſeventh ſection of our third 
. N | 


$ V. THE nature of bank notes is different from 
hat of bills of exchange and notes ordained by ſta- 
ute 3 & 4 Ann, as hinted in the firſt paragraph of 
he fourth ſection of our ſecond chapter; and in the 
aſe of Miller againſt Race, King's Bench, Hil. 
31 Geo. II. the nature and effects hereof are deſ- 
ribed. In this caſe an action of trover was brought 

againſt 
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againſt the deſendant, on a bank note, for thepuj 
ment'of 21. 16s. to one William Fenny, of Bea 
on demand. The cauſe was tried beforelord Ma 
field, at the fittings at Guildhall, London? af 
upon the trial-it appeared that William Penny he 
. ing poſſeſſed of this bank note, on the 12th! of Dh 
cember 1756, fent it by the general poſt, under ci 
ver ; that on the fame night the maſt was robbe 
and the bank note in queſtion (amongſt other note 
taken and carried away by the robber ;; that thi 
bank note on the 12th of the 'fame December 
came into the hands and poſſeſſion of the plaintiff 
for a full and valuable conſideration, and in d 
ufual way of his buſineſs, and without any td 
or knowledge of its being taken out of the mail 
It appeared that Mr. Fenny having notice of thi 
robbery, on the 13th of December, applied to th 
bank of England to ſtop the payment of this note 
which was ordered accordingly, upon Mr. Fenn. 
entering proper ſecurity to indemnify the bank. 
Some little time after this the plaintiff appliedy 
the bank for payment of this note ; and, for that 
purpoſe; delivered the note to the defendant, whi 
ts clerk in the bank: But the defendant refuſe 
either to pay the note, or to deliver it to the plait- 
tiff. Upon which this action was brought again 
the deſendant. The jury found a verdict rin the 
plaintiff, and the ſur of 211. 10s. damages; ſubjet 
nevertheleſs to the opinion of the court upon thi 
ueſtion, viz. Whether, under the circumſtancest 
this caſe, the plaintiff had a ſufficient property i 
this bank note, to intitle him to recover in the pre: 
ſent act ion. | 7 one 305 


Tais being argued by counſtl on each fide, lon! 
Mansfield fully diſcuſſed the nature and: effects 
bank notes; and in delivering the refolution'of tht 
court. By his lordſhip ; * Bat k noter ate confioe 
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23 money, as caſh in the ordinary courſe and 
inſaction of buſineſs, by the —— conſent of 
Mind: which gives them the credit and cur- 
ncy of money, to all intents and es. They 
e as much money as guineas themſelves, are 3 or 
y other current coin, that is uſed in common 
yments as money or caſh, They paſs by a will, 
hich bequearhs All the teſtatot's money or-caſh ; 
d are never conſidered. as ſecurities for money, 
t as money itſelf. In caſe of money ſtolen, the 
e ov ner cannot recover it, after it, has been paid 
ay fairhy and honeftly upon a valuable and n 
conſideration : but be fore money has paſſed in 
rrency an action may be brought for the money 
elf. Anf action may be againſt the finder of a 
nk note; but nat aſterĩt has been paid away in 
trency. Here is no pretence or ſuſpicion of col. 
ion with the robber. The whole court being 
aimous; ordered the Peſlea to be delivered to 
plaintiff. Fin iti % Bi v6. 


uni denon C 12 n od ni . 
Baxk NoTBs/ payable aſter ſight, are to be preſent. 
| at:the: bank, whezeon the day of being preſented 
marked; aud on the day next enſuing, the time 
their running commences, and at the expiration 
ereof the ſame are to be paid, na day of grace 
ing required. eee TINS 


M. ATTORNIES (being officers of the court 
herein admitted and always ſuppaſed to be there 
tending) are not liable to be arreſted by the ordi- 
ry proceſs of the court, but muſt be ſued by bill 
alled ufually a bill of privilege) as being perſon. 
ly preſent in court. And if — 2 — fu 
original as acceptor of a bill of exchange, he may 
ad. his privilege inabatement in ſuch caſe as well 


1 Burr. Rep. 452, 


Fre 


, 
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as in any other perſonal action a demonſtin 
whereof we ſhall have in the following caſe; 
towards the concluſion of this ſection ſome i 
vill be dropt concerning chis bill af privilege, 


method of proceeding ie and: Nr AN at 
A 's wet A 3 


} 


10 the ys of Ceiriferd aaa ninſt * 


u \ 


Bench, Hil. 20 Geo. III. * 4.4 the Me aa 


| Lewy at of the court, every attorney of the ci 


| proſecured b original; and averred, that * | 


this privilege of attornies were to be held to ei 


"8 Chang became due in the vacation, which was | 


inal; againſt the "defendant, as acc 

A of enchange.— The declaration ke 
the drawer had directed the bill of exchange 
defendant, by the name and deſeription 2 0 
Milliam Price, * at law. The defend 
pleaded, in ene chat at che time of ſi 
out the original he was an attorney of this ci 
and that, according to the immemorial 2— 


ed · in any cee action, aught toben 

by bill, filed and exhibited againſt him as being 

ſent in court, and that no attorney is compellal 
againſt his will to anſwer in any perſonal ad 


en impleaded by the ſaid original writ 
his will, — againſt the cuſtom and priv 
aſoreſaid. The Puaintiff demurred general, 


| DavixronT, plaintiff's counſel, e that 
to actions on bills of exchange, it would be 


8 of great inconvenience to trade, for a bi 10 cc 
led in the vacation, and if the bill oft 


caſe here, an attorney, who was an acceptor 
indorſer, might ſet the holder at defiance for ſevtl 
months, ſo that the ſecurity would be worſe that 
the caſe of other perſons, and not what the bn 
is intitled to ohr * enten of merchants. B | 
| a 


_ Char,” X. 5 vr. N 
ring the bill, the defendant ought to be conſi- 
ed as having waived his privilege. When an at-. 
ey aſſumes a new character, ag by taking upon 
the office of executor or adminiſtrator, or by 
ning with another perſon in any contract he loſes 
privilege, whether he is plaintiff or defendant. = 
e, by ſigning the bill of exchange, the defend. 
had taken upon him, in the eye of the law, the 
racter of a merchant. He faid there were no 
Ben the f ee 
own, counſel for the defendant; was to have 
wed in ſupport of the plea, but lord Mansfield 
pped him. — By his lordſhip: This caſe is ex- _ 
mely clear. A man does not make himſelf a 
rchant by drawing or accepting a bill of ex. 
nge. Here the very bill of exchange itſelf deſ- 
ded the defendant as an attorney. If there be no 
s it is becauſe the privilege cannot admit of a 
bt. 3 . + — 6 — rene . 5 


USTICE BuLLkR: It muſt not be taken for grant- 
that a bill cannot be filed in vatation. I think 
re has been a caſe before the court, ſince I have _ 


ay be done to ſave the ſtatute of limitations. As 
he inconvenience ſuppoſed to attend this privi- 
in the caſe of bills of exchange, I do not ſee 
there is any. Every perſon who takes ont 
pht to make it his buſineſs to inquire into the ſi- 
tion and circumſtances of thofe whoſe names are 
nit. And with regard to the advantage of the 
ſt, that was originally only meant to c an 
xearance, nothing farther can be done in the va- 
on; ſo that by filing your bill againſt an attor- 
che firſt day of term, you are ſo fat CN 
ol f 2 | | 


jy 


A ? 


n on the bench,- where it was determined, that 


* — 
- a4 ä 
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the cauſe 36 if he had been e 4 
. 1 A 
; bn, cake” 0 fone You in 1 
po 22 2 cas o III. it was held that a 1 
© filed againſt an attorney in the vacation. N 
are not to be arreſted at ' the-ogrgme oe crnen 
ſuit, but the manner of proceed os by: in 
bill againſt them, as betore | hinted. | 
nearly like a de a againſt any 
and the proceedings thereon very nearly 
as the proceedings againſt others, EY 4 
is hereby obtained: the attorney... -may be 
cuſtody and impriſoned ;-buxif he 15 aue « 
commencement of the ſuit, the action wil 
aſide by his pleading in abatement a8 bei 
monſt rated. If an attorney is arreſted in a i 
court, he cannot have his writ 175 90 i 
muſt lead it in-abatement, but 
an inferior court, he OP have his writs 
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